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June 1843. the will annexed of Benjamin Hesjer against the children 


“Hester of several brosher@ands sisters of..ghe testator, claiming un: 
vw. dera particnlar beqnest ip the will, and the chilgren of the 
Hester." deceased's brother Francis, who were the sesiddary legatees: 
and Wévisees of the testator ; anid thereby 1 it was'prayed that 
the conrt would settle the construction of the will, declare” 
’ hts of these, conflicting claimayts, and haxe the ac- 
a of. the estateand the administration thereof taken, 
plaintié Offering # pay unto the persons declared enfi- » 
‘ “tled whatever might be found-due to them. At December | 
‘TFerm,, 184 2y (see the report of* the case, Hester v Hester, 2. 
Tred Eg?330,) an interlocutory decree was made, whereby 
_the“@anstruction of the will was settled, the nephews and 
tlieces claiming under the particular bequest declared enti- 
tled to but the sum of £100, to be equally divided among 
them, and the chfldren of Francis Hester, deceased, entitled 
as residuaty legatees and devisees, to the great bulk of the 
estate; and whereby it was further-ordered that the cause 
besréferred to Mr. commissioner Freeman to take the ac- 
counts of the estate the administration thereof. The 
port of the commissioner at. this. term, and.to, 
at report both the parties, thé jo say, the administrator ¢ 
and the résiduary legatees and’ devisees, filed exceptions 
. which now came on to be heard.: 
Exceptions on the part of the plaintiff: 
*. ‘The administrator excepts to the report of Mr. Commis- 
# sioner Freeman, and for cause of “—— sheweth the 
» folléwihg errors, to wit: ; Fv 
Ist. Because the administrator is not be by the a- 
* mount of Judgments, notes&c. Fr toin his af- 
. fidavit filed'in this - ae The affidavit stated that — 
these judgments, ho &c. which were particularly 
specified, consfftuted a part of the-assets in his hands.) 
2dly. Because*the exceptor is erraneously charged with 
interest upon th is of $1,662 and $3,130 deposited in 
the Bank of the in June and July, 184f, after the said 
sums were received by the adminis ior, although no pro- 
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fits were made’thereon, und ‘no nse —? of the said sums June 1843. 
pending the suit, H x 

3d. (As to the allowance of commissions by the cbmmis- v 
sioner, which.the court overruled, believing the allowagee to Hester. 
be reasonable.) . 7 

4th. (As to a charge of iterest. Disallowed becatise the 
exception was not founded in fact.) } 

5th. Because in crediting eon | a the —_ 
a legacy paid to William Eaton for Meo Hudgins, the inter- 
est is omitted, which Hudgins*claims to be due to him, and 
which ought to be deducted from the residuum. a ‘ 

6th. Because there are sundry special legacies*in’ the said 
will not credited, though the exceptor will be obliged to pay” 
the same, especially @ legacy to Worrall, and a legacy 
of £100 to the testator’s brothers and Sisters” @hildren. 

7th. Because the commissioner hath adopted an erroné= 
ous rule for ascertaining the share of Mary D. Hester, (wid- 
ow of the testator) im the said estate—and,. secondly, after 
adopting the rule, hé doth» make mistakes inthe ap- 
plication. The ex hath o erry in this beyond beyond 
his liability to the said 

Exceptions on the partac bee’ de fdjendacts, the sidaiiag 
legatees and devisees. “*'* 

The defendants Gatland Hester, &c. except to the report 
of Mr. Commissioner E'reeman, and for cause of exeéption 
shew, 

First, That th@ comissioner has credited the administra- 
tor with the sum of $2,002 33, as now due and owing from* 
the said administrator to the perionat: representatjves of Ma- 
ry D. Hester, decéased, the he the testator eo , 
jamin Hester, deceased: W is alleged if the Bill 
and admittéd by the answer of ‘th fendants, that before 
the filing of the bill thessaid widow .bad dissented from the 
will, had been allowed her dower and had hef'share of the 
personal estate allotted to. her, aps ir intestacy—that 
the administretor, the plaintiff, had“séltled with her accord- 
ingly, and at'the filing of billeheld all.the remainipg proper- 
ty for the benefit of the other legatées an¢ devisees nented 
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June 1843 in the will—And, therefore, the said defendants do humbly 
"Hester insist that the said credit is altogether erroneous. 


Hester. 


v 


Secondly ; That the said allowance of $2,002 33, if not 


~ altogether erroneous, is certainly erroneous for abont the sum 


of $1,800, parcel thereof, because so much thereof is made 
up by allowing to the widow a share of the rents of the 
lands, hires of the slaves and interest and increase of the 
other effects, accrued after the widow’s share of the whole 
estate had been assigned, allotted and. put into her posses- 
sion. 

Thirdly ; That the commissioner has not made a rest in 
his account, as of the Ist of May, 1841, or about that time, 
and has not charged the plaintiff with interest on the whole 
amount of principal and interest due the estate on that day, 
after deducting therefrom the legacies which that amount 
was liable to pay ; which rest and charge, under the circum- 
stances of the case, the said commissioner vught, as the de- 
fendants humbly submit, to have made, 

Fourthly ; That the commissioner has allowed the plain- 
tiff out of the residue, in account with these defendants, 
the sum of $56, paid to W. H. H. Esquire, his counse]— 
which sum, however reasonable and even inadequate as be- 
tween the plaintiff and his said counsel, is not a proper 
charge against these defendants, full counsel fees previously 
paid out having been also allowed by the said commissioner 
to the plaintff, and the plaintiff being not a mere trustee 
asking advice of the court in the settlement-of his accounts, 
but also a party in interest, claiming for himself beneficial- 
ly and against these delendants. 

Fifthly} (This exception relates to the commissions al- 
lowed the administratorand was overruled, the court deem- 
ing the commissions allowed reasonable.) 


W. H. Haywood, Jr. for the plaintiff. 
Badge, and Iredell for the defendants. 


Gaston J. The commissioner finds a large balance to 
be due fran the plaintiff, but states “thatthe administrator fi- 
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led with the clerk a large amount of bonds-belonging to the June 1843, 


estate, and required of the commissioner that he should list 
them and calculate the interest due on each, and that this 
has been declined as not coming within the order of the 
Court,” and the first of the plaintiff’s exceptions is, for that 
the commissioner hath given the plaintiff no credit for these 
bonds and other securities for debt in the account. We 
think the commissioner has erred in supposing, that the order 
of the Court does not require a statement of the bonds, notes 
or other securities for debts, which constitute a part of the 
estate, The administrator, unless there be some special 
case shewn to the contrary, hasa right to deliyér over 


these to the defendants, with a proper indorsement or othe? 


authority to collect them, as a partof the assets in his hands, 
This exception is therefore allowed, so far as to re-commit 
the report to the commissioner for the purpose of examining 
these securities, and with instructions to give the plaintiff a 
credit for such of them as belong to the estate, upon their be- 
ing delivered as aforesaid, unless some valid objection be 
shewn to them on the part of the defendants. ° 
The second exception of the plaintiff and the third excep* 
tion of the defendants relate to the same matter and will be 
considered together. It is stated in the report, that the ac- 
count was heretofore made up to the Ist of May, 1841, at 
which time it was expectéd by the parties that a final dé@cree 
would be rendered at the approaching June Term of this 
Court—that at that term the cause was remanded, on the 
motion of the plafntiff, to the Court of Equity for the Coun- 
ty of Granville, where it remained tilk the last term (Dec. 
Term 1842) of this Court—that theeommissioner believing 
that no necessity existed for a rest in the account, carried 
the balance into tke statement corhmencing May Ist, 1841, 
but calculated interest on the pringipal money only. The 
commissioner further states, that the administrator deposi- 
ted iu Bank on the 5th of June, 1S41, $1652, and on the Ist 
of July, 1841, $3130, and that, on taking-the account he 
claimed that interest on these sums should not be charged 
against him, alleging that he collected them, expecting that 


Hester 
Vv 
Hester, 
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Jane 1813 the account would be finally closed at June Term, 1841— 


Hester 
v 


Hester- 


~ that the agent of the defendants insisted that these sums 


were unnecessarily and wantonly collected, and that interest 
ought to be charged thereon—and that the commissioner, 
being of opinion withthe deféndants, hath not noticed these 
deposites in his account. The plaintiff excepts to this part 
of the report, tecouse the plaintiff is charged with interest 
on these sums, and the defendants except to it also, because 
the commissioner did not make a rest in his account, as of 
the Ist of May, 1841, or about that time, and has not charg- 
ed the plaintiff with interest on the whole amount of princi- 
pal and interest, then stated as due. The Court is of opin- 
ion, that the exception so taken by the p!aintiff onght to be 
allowed, and, of course, the exception of the defendants dis- 
allowed. Itdoes not appear to the Court, upon the exami- 
nation of the affidavits, that these collections and deposits 
were not made in perfect good faith and in the full expecta- 
tion that the cause would be definitively settled during the 
term of the Court, when the deposits were made, and it is 
positively sworn by the plaintiff, and this statement is not 
denied on the part of the defendants, that the deposits were 
made to the credit of the plaintiff as administrator, and have 
never since been used by him. The Court knows, that the 
remanding of the cause was made at the suggestion of the 
court, and because the court deemed it advisable that the 
pleadings should be amended and the widow be also made a 
party defendant tothe cause. Wherefore the cause was 
retained so -long in the Court below, or wherefore the sug- 
gested amendments were not then made, does not appear to 
the Court, except that omthe hearing of the cause it was ad- 
mitted by the counsel on both sides, as is set forth in the de- 
cree of the last Term, that the widow had in the meantime 
died. It was inthe powerofeither of the parties, after the cause . 
was remanded, to quicken the proceedings therein, or to 
have a special order made in relation to the money so de- 
posited in Bank; and it is not the usage of the Court to 
ehargea trustee with interest on moneys bona fide collected 
and kept for the benefit of his cestuis que trusts, unless 
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there be plain proof of misconduct in such collection and June 1843. 


custody. Seater 
The third exception of the plaintiff and the fifth excep- 


tion of the defendants are“both disallowed, because the Court Hester. 
is satisfied that the amount allowed by the commissioner to 
the plaintiff as commissions is, on the whole, reasonable and 
just. 

The fourth exception of the plaintiff, for that the interest 
after’ May, 1841, was computed upon a mistaker’amouct of 
principal is disallowed, as unfounded in fact, The only in- 
stances, in which any interest has been converted into pritt- 
cipal, are where such interest has been paid to the adminis- 
trator. After it was so paid, it became principal in his 
hands. 

The fifth exception of the plaintiff is allowed. It ap- 
pears froin the receipt of Mr. Hudgins, given on account of 
his legacy, that there was an express reservation made of his 
claim to interest thereon. The claim is well founded, for 
the testator directs the legacy to be paid upon the probate of 
his will, and therefore the legacy draws interest from that 
ume. 

The sizth exception is allowed also. The adminstrator, 
if lie has not paid, is bound to pay the legacy to Mr. Wor- 
rall and the legacy of £100 to the testator’s nephews and 
nieces, with interest on the first from the probate of the will, 
because it was then payable, and on the other from the end 
of two years thereafter, 

The seventh of the plaintiff's exceptions it becomes unne+ 
cessary to examine, for the reasons stated in consdering the 
first exception taken by the defendants. That exception is, for 
that the commissioner has credited the administrator with the 
sum of $2002 33, as now dueand owing irém the said admiuis- 
trator to the personal representatives of Mary D. Hester, dec’d. 
the widow of the testator, whereas it is alleged in the Bill 
and adinited by the answers of the defendants, that, before 
the filing of the Bill, the said widow had dissented from the 
will, had been allowed her dower and had her share of the 
personal estate allotted to her as upon an intestacy ; that the 
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June 1843 administrator had settled with her accordingly, and, at the 
‘i filing of the bill, held all the remaining property for the 
v _ benefit of the other devisees and legatees under the will. 
Hester. The pleadings do, as set forth in this exception, contain the 
allegations and admissions as above set forth; and, there- 
fore, in this state of the pleadings, it cannot be admitted to 
the plaintiff to allege, that, besides what has been so allotted 
to the widow and paid to her for her interést in the estate 
of her deceased husband, a further sum is due, which ought 
to have been allotted to her. It is alleged, indeed, that the 
allotment so made was partial only, and imclnded the wid- 
ow’s dower and her share of the negroes of her deceased 
husband, but no part of his meney, choses in action and 
perishable property. Were we at liberty to indulge in con- 
jecture, we might think this allegation correct ; for it does 
seem very extraordinary, if the allotment were intended to 
be a complete one, that in it not a cent of money, not a note 
or bond, nor any other article of personal property is set apart 
for the widow, but only negroes. But it was made in pursuance 
ofa decree upon the petition of the widow to allot unto her her 
dower and her share of the personal estate of her deceased 
husband ; it purported to be such an allotment, and it has 
been accepted and conf rmed by the Court assuch. It was 
because of the difficulties thus presented in the way of as- 
certaining what ought to have been allotted to the widow, 
that the Court, when the cause was heretofore brougiiton 
for hearing, suggested that it should be remanded, hee. 
er amendment made in the pleadings, and the widow. made | 
a party to the cause, But the cause was brought back with- 
out any amendment of the pleadings or addition of parties 
and so heard. The objections now made by this exception 
to the credit allowed to the administrator, for this.addition- 
al sum to complete the widow’s share of her husband’s es- 
tate, must be sustained as valid. The first exception of the 
defendants is therefore allowed. 
The second of their exceptions it becomes unnecessary to 
consider, as it goes but to a part of the item embraced in the 
former exception. 


14 





SUPREME COURT OF NORTH CAROLINA. 


17 


The fourth of the exceptions or the part of the defendants Dec. 1842 


is disallowed, because the disbursements therein and thereby 
excepted to were made fairly and on account of the es- 
tate. 

The report, so far as the same has not been excepted to and 
in respect to the matters enybraced in the exceptions which 
have not been allowed, is confirmed. KH is recommitted to 
the commissioner to be revised and corrected, in respect to 
the matters, wherein the exceptions of either party- have 
been allowed, and to complete the account. 


Per Curramy , Ordered accordingly. 


WILLIAM ARNOLD ws. BISHOP HICKS." 


The sureties for the purchase money of land, sold by « clerk and master un- 
der a decree of a Court of Equity, where the title is retained dntil the 
chase money is paid, have a right, upon the insolvency of the princi 
and their owm payment of the money, to have the land sold for their re-im- 


bursement. : ‘ 
The case of Green v Crocket, 2 Dev. &. Bat Eq. 390, cited and appproved. 


eatrse was removed from Randolph Court of Equi- ~ 
yetyat Fall Term, 1842, to the Supreme Court on the affida- 
“vit of the plaintiff, 

The Bill, whictr was filed in Febrnaty, 1839, stated that 
irthe year 1836, upon the petition of the heirs of one 
Smitherman, a decree was made by the of Equrity for the 
County of Randolph for the sale of a ce parcel of land 
situate in that Couuty, for the purpose of partitioi { and 
that, at the sale made by the clerk and master in ¢onformity 
to the decree, the defendant Hicks became the purcha- 
ser On fwelve months’ credit at the price of $174 75, up- 


*Nofe. The epinion in this case was delivered at December Term, 1842. 
B 
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Dec'r, 1842.97 the payment of which the clerk and master was to 
i make hin a conveyanee—that for the purchase money the 
v defendant gave his bond to the clerk and master, and the 
milche. plaintiff, Arnold, was his surety thereiti—that, at the expira- 
tion of the credit, and upon the failure of the defendant to 
pay the debt and the demand of the clerk and master, the 
plaintiff discharged the bond and took itup. The Bill fur- 
ther charges, that when the plaintiff became surety, as be- 
fore stated, the defendant Hicks was in- doubtful circumstan- 
ces, and, that as an inducement to the plaintiff to become his 
surety, he agreed, that if he, Hicks, should not pay the bond 
at its matumity, then the plaintiff, upon making the pay- 
ment, might take the land and receive a conveyance from 
the clerk and master: And the bill prays, that accordingly 
the clerk and master may be decreed to convey the'legal ti- 
tle to the plaintiff, or, if not, that the land may again be sold, 
and out of the proeeeds of sale the sum_ paid by the plain- 
tiff be re-imbursed to him, together with interest and the 
costs of this suit. 

The clerk and master, as wel] as Hicks, was made a party 
defendant, and in his answer admits the payment of the bond 
by the plaintiff and submits to any decree the Court may 
make. ‘The answer of Hicks admits all the allegations of 
the bill except as to his insolvency and the special agree- 
ment charged by the plaintiff, which he expressly denies. 
This answer further alleges, that the land is-of greater vale 
than the purchase money and interest ; and insists, that the 
plaintiff is entitled to hothing more than to have the money’ 
paid to him. To this answer there was a replication. 
Depositions were: taken and the cause set down for hearing 
upon the bill, answers, proofs and exhibits. 


Mendenhall for the plaintiff. 
No counsel for the defendant. 


Rurrin, C. J. The proofs do not establish any distinct 
agreement, respecting the conveyance of the land by the 
Clerk and Master, It rather appears, that there was a con- 
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versation, that the purchase should be made for these two June,i843 


parties jointly. But it does not appear clearly, that eve 
that was conclided on; and if it had been, it is a different 


Sasser 
v 


contract from that stated in the bill, and could not been. Jones. 


forced in this proceeding. But, although the.court cannot 
decree a conveyance to the plaintiff, upon the footing of an 
azree nent to that effect, yet he is entitled to have a re-sale of 
the premises, unless the defendant shall, within a reasona- 
ble period, pay the debt, interest and costs. Green v 
Crockett, 2 Dev. & Bat. Eq. 390. There'must accordingly 
be an account ordered of what is due to the plaintiff in the 
premises, and a deelaration that he is entitled to have the 
same raised out of the land by a sale. 


Per Curiam, Reference ordered. 


LEWIS SASSER vs. ALLEY JONES, ADM’X.OF ARTHUR JONES, 


On a bill for an injuriction and relief against a judgment at law, when a fact 
in issue between the parties, as, for instance, the delivery of a deed has 
been determined by the verdict of a jury and judgment of the court of law 
between the same parties, the Court of Equity will not, unless under pecu- 
liar cireumstances, re-try it. 

A father, having a number of children, by deed conveys more than half of his 
estate to his son A. Afterwards the father makes, by deed of settlement, 
an equal division of all his estate (including what had been conveyed to A.) 
among all his children, at the execution of which A., whose deed was not 
known to the other children, is present, and he assents thereto, as well as 
to the actual division subsequently made by trustees @ppointed by the deed 
of settlement for that purpose. Held that A. could a6t'in equity set up his 
prior deed in opposition to the settlemer.t so madé by his assent. Espe- 
cially could he not do so, when, at the time of such settlement, he purpose- 
ly concealed the existence of the prior deed to himself. 


This cause was transmitted by consent of parties from 
Wayne Court of Equity at Fall Term, 1842, to the Supreme 
Court for hearing. The facts are fully stated in the opin- 
ion delivered ia this court, 
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June 1843, 
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Henry for the plaintifl. 
. J. H. Bryan and Mordecai for the defendant. 


Gaston, J. This bill was filed on the 20th of Februa- 
ry, 1838, and in it the plaidtiff, Lewis Sasser, sets forth, 
that Arthur Jones, senior, of the county of Wayne, was in 
his life-time possessed of a large real and personal estate, 
and that, being old and extremely infirm, he was desirous to 
make a settlement of all his estate, whereby, after securing 
a provision to himself for a comfortable support during the 
residue of his life, he might, subject to that provision, divide 
the whole in eqnal portions between his five children, viz, 
Arthur Jones, Jun., Lydia Jernagan, wife of Richard Jerna- 
gon; Sarah Langley, wife of Bryan Langley; Nancey Howell, 
wife of Cullen Howell; and Charlotte Smith, wife of Saun- 
ders Smith, and his grand-daughter Polly Sasser, the wife 
of the plaintiff, for and during the life of said Arthur, and 
from and after his death it might be equally divided between 
his said children and grand-child absolutely and forever. — 
The plaintiff further sets forth that, for the purpose of car- 
tying this intention into execution, the said Arthur Jones, 
Sen., Arthur Jones, Jun., Richard Jernagan, Bryan L«ng- 
Jey, Cullen Howell, Sanders Smith and Lewis Sasser, did, 
on the 11th of August, 1829, execute a certain deed, (where- 
of a copy is annexed to ard made part of the bill of com- 
plaint,) of which the material provisions are as follows : 

The instrument begins thus; “I, Arthur Jones, Sen., do 
agree and make the following propositions, viz: to divide 
my estate between my five children, namely, Arthur Jones, 
Jun., Lydia Jernagan, Sally Langley, Nancy Howell and 
Charlotte Smith and my grand-daughter Polly Sasser, in the 
following manner, divided by Sampson Lane, Micajah Cox, 
William Raiford, John Kenneday, and John Wright, in 
equal lots, viz: I lend to my son Arthur Jones, Jun., the fol- 
lowing property, his equal proportion in the division made 
by said committee, that may be attached to his drawn num- 
ber, consisting’ of the articles as follows.” The articles so 
lent are then set forth and described, and consist of several 
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fields called by their -espective names, and the following ne- June 1843 


groes: “Raiford, Milley and Mitchell, my grey mare and 
cripple mare, and the crop on the James Jones field and my 
Island field.” - In the same Janguage the instrument pro- 
ceeds to set forth the loan to the said Arthur Jones, Sen’rs 
daughter Lydia Jernagan, “ consisting of the articles as fol- 
lows,” mentioning sevéral fields by their names aud “ the 
following negroes: Martin, Amie, Gnilford, Hannah, Dave, 
my horse mule for which he pays Cullen Howell five dol- 
Jars on the Ist of January, 1831, and the crop on the Rye 
patch field and crib field at said Fellow’s place.” Next fol- 
lows in the same words the loan to the daughter Sally Lang- 
ly, consisting of certain fields therein named, and “ the fol- 
lowing negroes: Luke, Phillis, Patsey and Isaiah, and my 
Musgrove mare and the crop on-the Coor place, for which 
he pays five barrels of corn to Cullen Howell out of the 
present crop, and five barrels to Arthar Jones, Juniar.” 
Next is the loan in the same words, except that it is describ- 
ed as her equal proportion in the division made by said com. 
mittee that is “ attached,” not that may be attached, “to her 
drawn nuinber, consisting of the following articles.” These 
are described in certain fields by particular names‘ and 
“the following negroes, Ben, Chaney and William, and 
my old horse and my crop on the house field at the Fel- 
lows place and the Tom Coor orchard.” The loan to 
Charlotte Smith, the youngest daughter, then follows in 
the same words as the last, “consisting of the following 
articles: the Sharper new ground, the lower field and 
Island field at the Fellows place, and the following negroes: 
Leah, Esther, Jack and Rose, and my big mare for which 
he pays Cullen Howell two dollars the firstof January, 1831, 
and the crop on the corner field and the Sharper new ground 
for which he pays five barrels of corn to Arthur Jones Seu.” 
Then follows the loan to the Grand-danghter, the plaintiff’s 
wife, Polly Sasser, in the same Janguage, consisting of the 
following articles: “certain fields by name, and “the follow- 
ing negroes, Sam, Eliza and Nathan and my grey mule for 
which he pays Cullen Howell five dollars on the first of Jan- 


—_ -— 


Sasser 
Vv 


Jones. 





22 - EQUITY CASES IN THE 


June 1843 yary 1831, and the cropon his own land and the broke up 
or | field.”? Tbisinstrument proceeds to declare the condition 
of the above loans as follows: “that each of my children or 
their husbands, that is willing and will comply with the fol- 
lowing terms, shall haveand receive as above loaned, on.con- 
dition that they pay me, Arthur Jones, Sen. annually what 
said Committee think sufficient to support "Le and that prop- 
erty [ have secured.for my own use during my life, and to 
pay a note I, Arthur Jones, Sen. owe to Saunders Smith, he, 
Smith, discounting-his proportion of sald note and delivering 
it to said Arthur Jones, Sen. at or before the signing of this 
transcript; keepup all my fenceson their aforesaid loaned parts 
of my lands, pay the tax of the negroes they have in pos- 
session and equally the tax of all my lands; and if either of 
my children fail to comply with these terms or atteinpt i 
any way to conceal or make away of any of the above nam- 
ed property, it is and shall be in the power of said commit- 
tee to investigate said offence; and if, on full investigation, 
should find him or her guilty of said offewce, shall, two or 
more of said Committee, take possession of such property 
loaned to him or her aforesaid, and dispose of it as I, Arthur 
Jones, Sen. direct; andI further promise and agree that this 
agreement shall continue in full force from year to,year or 
unti! a majority of said committee shall find it advisable to 
alter or do away said agreement; and I further wish the a- 
bove named Committee to divide my property both real and 
personal if I should not live to see the expiration of said 
loan, which loan is to stand in fall force until the first of 
January, 1831, and as much longer as said Committee or a 
majority think tt advisable as above stated—all power rest- 
ing and forever to rest in a majority of said committee—and 
I further enjoin itonmy grandson-in-law Lewis Sasser and 
his wife Polly tocome and live with and cherish me in my 
old age, and see that the property which I reserve for my 
own use is properly managed, [ being old and infirm-and not 
able to attend to it my self.” y his instrument is sealed by 
Arthur Jones,Sen., Arthur Jones, Jr., Richard Jernagan, Bryan 
Langley, Cullen Howell, Saunders Smith and Lewis Sasser, 


Ss 
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and its execution attested by Calvin Coor,and John Coor Pen. June 1843. 
der. The plaintiff further sets forth in his bill, that the parties” oe 
who had executed the foregoing instrument, and the persons —_v 
therein named as the committee, apprehending that the same °"** 
might not fully carry into effect the wishes and intentions of 

the said Arthur Jones, Sen., agreed that a more perfect in- 
strument should be prepared, which should vest the title of 

the property in the persons constituting the committee, and 

agreed to meet on the 15th of said month, when the more 

perfect instrament was to be ready, and then to execute the 

same and finish the division of what remained undivided. of 

the property ; and that, in pursuance of this agreement, 

such an instrument was prepared, and alt the parties privy 

to the foregoing agreement met together, and that instrunrent 

so prepared was executed by the said Arthur Jones, Sen., 

and Sampson Lane, Micajah Cox; William Raiford, John’ 
Kenneday-and John Wright. 

A copy of ‘this instrument is annexed to the bill as.a part 
thereof. -The instrument purports to be an indenture’ exe- 
cuted between the said Arthur Jones, Sen., on the one hand, 
and the said Sampson Lane, Micajah Cox, William Raiford, 

John Kenneday and John Wright, “trustees of Arthur Jones, 
Sen:; Lydia, wife of Richard Jernagan; Sally, wife-of Bryan 
Langly; Nancy, wife of Cullen Howéll; Charlotte, wife ot 
Saunders S‘nith; and Polly Sasser, daughter of Polly, wife of 
Asa Jernagan, decessed ;” it recites the inability of Arthur 
Jones, Sen., by reason of age and infirmity, to attend to his 
estate as formerly, and his agreement, for the advancement 
of his said children, to make over his property to the said 
trustees, so that they shall pay his debts and afford hima 
maintenance as thereinafter mentioned, and then witnesseth 
“that the said Arthur Jores, Sen., in order to carry said a- 
greement into effect, and in consideration of the natural love 
and affection which he hath for and towards his above nam- 
ed children, and of the provisions, covenants and agree- 
ments therein after mentioned by the trustees of the said 
children to be observed and performed, hath given, granted 
and assigned, and doth give, grant and assign all the pro- 
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Jane 1843 perty which he now possesses, (“which 1 now possess,”) 
wer Oth real and personal, to havé and to hold the said proj 

ty unto the said trustees, their executors, ad ninistrawapitd 
assigns forever, without rendering any account or being 
therefor in any way accountable to the said Arthur Jones, 
Sen., for the same, and the said trustees for themselves, their 
heirs, executors and administrators, do (doth) covenant, prom- 
ise, grant and agree to and with the said Arthur Jones, £en., 
in manner and form following, that is to say ; that they, the 
Trustees of said children, their heirs, exeeutors and adminis- 
trators shall and wilt settle, pay, discharge and satisfy, or cause 
to be setthed, paid discharged and satisfied, all accounts,debts, 
judgments and gemands of every nature and kind whatsoev- 
er now outstanding against or dué from or payable by said 
Arthur Jones, Sen. or for the payment of whieh the said Ar- 
thur Jones, Sen. is or shall be liable or be held liable, either 
at law or equity, on account of any thing hereafter had or 
done, and at all times hereafter to keep harmless and indemni- 
fied the said Arthur Jones; Sen. from all suelr accounts, 
debts, jadgments and demand$, and from alt aetions; suits 
and damages, that may to him or them arise by the reason 
of.the non payment thereof; and moreover they, the. said 
trustees of said children, shall and wilt annaally duringthe 
term of the natural life of the said Arthur Jones, Sen. pay to "” 
him whatever may be sufficient for his support or mainted-~ 
ance during life in a comfortable manner; the right and title 
of all my property to be yested in my Trustees during my 
natural life, empowering.my Trustees to loan to each of 
my children an equal part of ‘all my estate for such time as 
they may think best, and after my death to make an equal 
division of all my property both real and personalto my 
children as aforesaid; provided always and upon these eon- 
siderations, thatjif the trustees of said children, their heirs, 
executors or administrators shall neglect or refuse to pay said 
aceounts, debts, judgments and all demands according to the 
covenants aforesaid, or shall suffer the said Arthur. Jones, 
Sen. to be put to any cost, charge, treuble er expense on ac- 
count of the same, or shall refuse.to support him in a decent 
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and ymfortable like manner, that then, in all, atiy or either Jufie 1949. 
aforesaid, it shall be lawful to and for the said*~— ~~ 
aes, Sen. all the premises hereby granted totake,re. + 
possess and enjoy as in his former estate.” This instrumemt;. 40 
sealed with theseals of the said Arthur Jones, Sen. and of the 
several trustees therein named is, like the former, attested. by 
Calvin Coor and John C. Pender. 
The plaintiff expressly charges, that Arthur Jones, Jun., oy 
had notice of the agreement to meet for the purpose of exé- 
cuting the last mentioned instrument onjthe 15th of Augast, 
1829, did meet with the other persons and parties according- 
ly, was present at the execution, and declared his approval 
thereof. He-further sheweth, that among the negroes own- ° 
ed by Arthur Jones, Sen., before and at the time of the exe- 
cution of this last imendionsd instrument, was'a boy named 
Shepard; that before and at the time aforesaid there was an 
enumeration and a list made of all the property intended tobe 
conveyed, settled and assured by the said instrument; that 
Arthur Jones, Jun., being better acquainted than any one else 
with: the state of his father’s property, aided in this enumer- 
ation; that the said boy Shepard was named by him in 
the presence of his said father and the trustees, as one of the'ne- 
toes tobe embraced in said sett!ement, and was one ofa 
groés mentioned in said list; that the said boy was, by the ar- 
Ltn oi the trustees under the said Instrument, assigned 
~ asoneto wait upon the said Arthur Jones, Sen. and did; contin- 
ually thereafter up to the day of the said Arthur's deat, re- 
main in the possession of the said Arthur, who notorious’ y 
claimed and held him as his the said Arthur’s property; and 
he avers distinctly. that Shepard wasone of the negroes,which 
the said Arthur, previous to the execution of.either of the 
instruments, did, with the full knowledge of the said Arthur 
Jones, Jun., declare and claim to be a part of the property by 
the said instrument to be settled and secured for the benefit 
of his children and grand child, as is therein done, reserving 
to the said Arthur, Senior, the use of the said Shepard and 
some others during his life, giving the use of the residue 
during his life unto the said — and grand-child, and 
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Jung 1843. providing fér an absolute division among them after his 


Sesser 


v 
Joneé.. 


~ death; and insis's that the instruments aforesaid, ee 
such settlement was made, were exeeuted upon vatu 
and good considerations; and sheweth that the said tg 
ments were on the 30th of December, 1829, duly proved 
and immediately thereafter registered. ‘The plaintiff also 
saith that Arthur Jones, the elder, at and before the execu- 
tion of the said deeds of the 11th.and 1dth of August, 1829, 
was indebted to Saunders Smith, one of his sons-in-law 
therein. mentioned, in the note which is stated in the first of 
the said deeds. The Billthen states, that Arthur Jones,Senior 
hed on the 4th of April, 1€30; that upon his death, the trus- 
tees hired out the slaves, including the said Shepard, until 
the Istof January,1S31; and that on, that day, they proceed- 
ed to make the final division of all the property of the de- 
ceased among their cestuys que trusts, and, in this division, 
alloted to the Plaimsiff, the husband of Polly Sasser, the ne- 
gro boy Shepard. It also sets forth, that after the execution 
of the aforesaid deeds of the 11th and 15th of August, 1829, 
that is to say, at the-February Term, 1830, of the County 
Court of Wayne, Arthur Jones, Jun., fraudulently prevailed 
upon his father, Arthur Jones, Senior, to acknowledge in@ 
pen Tourt an instrument, purporting to;be a-deed of gift front 
Arthur Jones, Sen., to Arthur Jones, Jun., to bear date the. 
6th of April, 1827, and to convey, among ofher propeity, to” 
the said Arthur, Junior, the said negro boy-Shepard; and that, 
subsequntly to the death of his father and to ths division so 
made by the trustees. as aforesaid, he has instituted an action 
of detinve against the plaintiff for the said negro, which ac- 
tion, originally brought in the County Court of Wayne, has 
been carried by appeal'to the Superior Court of said Coun- 
ty,and thence removed to the Superior Court of Lenoir, 
where it isstill pending; that several other actions at law have 
been instituted, and are pending between the said Arthur, 
claiming title to negroes under the said alleged deed of gift, 
and others-elaiming under the deeds of the 11th and 15th 
August 1829yand the division so as aforesaid made by the 
trustees.undef the said deeds: and that the parties in these 
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last mentioned suits have entered into.an agreement, ee 1843 
whiebetheir claims are to be determined. by, the division, —— 
w Hich*may be made in-this suit between the said Acthar and 
the’ plaintiff. 

The Plaintiff charges, that the said mneniitd deed of gift 
was not executed as adeed, previously to the ackuowledg- 
ment thereof in Febr., 1830, but alleges,-that in fact one 
Calvin Coor, having been requested by Arthur Jones, Sen., 
some time before the day on which it bears date, to draft an 
instrument for the conveyance of a portion of his estate to his 
son, wrote the said instrumnet, and presented it for execution; 
that the said Arthur refused to execute it, becausé it-con- 
tained more property than he was willing to conveys. that 
the said Arthur, on consultation with a frigrid, Lode: 
wick Alford, was informed that the instrument would’ not 
be binding unless it was delivered; that he might sign- it, and 
afterwards, upon due deliberation, might euher deliver:it, 
whereby it would become binding, or destroy it; that in pur- 
suance of thisedvice, he did sign the instrument, and, withont 
adelivery thereof caused it+o be deposited with other" pa- 
pers in his chest; that afterwards having determined to des- 
troy it, he directed his said sen to go to his chest and get it 
for him, handing to his-son the key of his chest fOr ‘that 
purpose; that his son opened the-chest’ and took ‘it ont, ‘and 
then delivered to his old father another paper, whith the 
latter supposed (o be the instrament aforesaid, threw -into 
the fire and burnt, a 

The plaintiff in his said bill insists fatthae: that, even if 
the said alleged deed of gift was bona fide éxecuted before 
the said deeds of the I'1th and? bth’ August, 1829, yet that 
the defendant, having- deliberately and with a full knowl- 
edge of the objects and purpases ef the said deeds, and that 
the said negro was pars of the property thereby intended to 
be limited and secared, actualy executed the one as a party 
thereto and assented to the execution of the other by his 
tfustees, is conoluded-(hereby from asserting fis title-ft law 
to the said negre, to the injury of the plaintiff) also a party 
in tike mantier, to-the said deeds. The plaintiff prays that 
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Junge 1843 the defendant may be enjoined from prosecuting his said 


Jones, 


~ claim at law and for general relief. Upon the filing.of this 


bill, a special writ of injunction was ordered to issue, where- 
by the defendant was restrained from prosecuting his said 
suit farther than anto judgment. The defendant put in his 
answer on the 6th July, 1838. Therein the defendant ad- 
mits, that, at the time of the transactions mentioned in the 
bill, his father, the late Arthur Jones, Sen., was aged and 
infirm, baving attained at the time ef his-death the age of 
72 years- and having the ordinary infirmities, but no more 


than the ordinary infirmities, incident to that, age; that his 


said: father was illiterate; that he was possessed of property, 


. (including thercin what was given to the defendant) to the 
‘amount of $35,000, and saith that all this properfy his fath- 


er had accumulated in the course of a very laborious life; 
and thas in making this accumulation, - his father was great- 
ly assisted by this defendant, who lived with his father un- 
til after he had attained 45 years cf age, and from the-mo- 


ment.hie was.able to labor, had worked for his father most 


adiligently and faithfully, as a labourer and overseer, and had 
hever received any compensation for his services, except be- 
tween three and four months schooling. The defendant 
further saith that: his father being conscious ond having 
often so declared, that the defendant by. his faithful labors 
end services made in fact a large part ofthe property so ac- 
cumulated, hod deliberately resolved greatly to prefer this 
defendant to his other children in the distribution of his 
property; and, to carry that. resolution into effect, executed 
in the year 1826 his last will and testament, whereby he de- 
vised unto this defendant the saing land, which is cortained 
in the deed of gift hereafter particularly mentioned, and the 
negroes with the exception of one~ or two changes, which 
were made to keep families together, and that, to the best of 
this defendant’s recollection, Shepard was one of the ne- 
groes so bequeathed; that after the execution of the will it 
was reported to the testator that.Bryan Jergagan, ane of his 
sons-in-law, had complained of the dispositiens therein made, 
and had said that a will was nota firm conveyance aud 
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might be set aside; and that m-consequence thereof he de: June 1643 
termined to make the provision, which, he intended: for this ~ pe 
defendant, by deed; that in -pursuance of this purpose the —v 
instrument of the 5th of April 1827, wherein the negro boy J" 
Shepard with other parts of the property oi defendant's fath- 

er, constituting in value abdut -one half of what he was 
worth, was conveyed to thisdefendant, was prepared and ex- 
ecuted, that defendant was.not present at the execution, being 

at that time ont at work, but has tearned. and believes that 

it was executed ,at the house of his father,’ in the presence 

of Lodowick Alford,a’highly respectable mawand neighbor of 

his fathor, of Calvin Coor and.of the plaintiff’s wife,the defen- 

ant’s sister Polly;that on defendant’s return to the house his fa- 

ther told him that Calvin,(meaning Calvin Coor): had brought 

“the deed,” “or your deed;” that defendant asked where it 
was, the old man pulled it ont of his pocket and handed .it 

to him, and stated that he had got Lodowiek Alford and 
Calvin Coor to witness it, that they would do as well as John 

and Blaney, (meaning John Coor Pender and Blaney Coor 
whom he had intended to get as witnesses) and the defend- 

ant put thedeed in his pecket; that in a day or two thereaf- 

ter Calvin Coor passed, the house of said Arthur, Sen. 

on his return home, and the old man seeing him, told him to 

get down and.come in; that the said Calvin accordingly came 

in, whereupon the old man told him he had given defendant 

his deed, and by direction of his father, this defendant hand. 

ed Coor the said deed for the purpose of being read,*and ac- 
cordingly Coor read it aloud two or three times in: the pres- 
ence and hearing of the old nian aud this defendant; after 
reading the deed the said Coor,threw it on the table, sowards 

the old man, who pushed it towards this defendant, arid de- 
ferdant- took it and: pnt it in his pocket, and the defendant 

has said deed ready to. be produced, and annexes a copy 
thereof to his answer, and prays that it may’ be taken as’ a 

part thereof. ‘This instrument bears date the Sth of April 
1827, purports to be sealed by Arthur Jones Sen., whose 
mark is attached instead of signature, and is attested by Cat- 

vin Ooor and Lodowick Alford in these words: “signed and 
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Jane 1842 acknowledged in: presence of us, who were present at the 
‘fe time of assigning;” and declares, that in consideration of the 
natural Jove and affection’ which the donor bears to lis son 
Arthur, and for the advancement and-preferment of the lat- 
ter in life, he doth give anto his said son, several certain 
tracts.and parcels of Jand situate as follows, being, as well 
as can be ascertained from the deed, six distinct tracts or 
parcels, also the following eleven pegtoes: Luke, Ben, Rai- 
ford, Martin, Tener, Milly, Esther, Shepard, Mason, Lewis 
and Chaney, also two. thirds of the negroes which fell to 
the donor by the death of his son Willis, the negroes named 
Daniel; Penny aud Bill after the death of the said Willis’ 
Wadow; also.“ three thousand dollars in money to be paid 
fiim by my executors twelve months after my death, I also 
give him fonr horses and two mules te be distinguished as 
follows, the mare called his, named Peg, and her mule; also 
ani one-eyed horse called Boston, and the gray mare and her 
role, and the young Truxton. horse named Radnor, I also 
give him my farming tools, and blacksmith’s tools and Datch 
fan; I also give him fifty barrels of corn to be delivered him 
by my executors atthe Fellows. place crib and twenty 
five at the old place, to be delivered at the said crib, also 
three bladestacks of fodderhischoice at the Fellows placc,and 
two his choice at the.otd place,” with a formal habenduwm 
ot all the things givewand their appurtenances, and the 
deeds, evidences, and wriiings concerning the same unto his 
said son, his heirs and assigns forever, and a covenaut of 
warranty against all former gifie, grants, bargains and sales 
by the said donor heretofore made and all persons claiming 
or to olaimunder him. The puswer states that-in Jnne, 1827, 
ih consequence of some disagreement between his father and 
his wife, he moved awny from his fatheraad, has not since liv- 
ed with him;that upon his movingaway Saunders Smithand 
his wife went to live with his father, and, upon their ntowing a- 
way, the plaintiff Lewis Sasser and his wife took up their abode 
with him. The defendant also saith;that there was an under- 
standingand agreement between him andhis father, that, not- 
withstanding the deed of gift, his father wasto retain the posses- 
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sion of all the property*thereby conveyed as long as he liv-June-1843 
ed, and that the defendant should, whenever called upon, exe-” 3? 
cute a bond to secure to his father the use and possession’  v 
thereof; that the defendant was never required to give, and oan 
therefore did not. give such a bond, but in the true spirit of his 

said agreement he left the use and possession of allt the said 
property with his said father. He further saith, that he is an 
illiterate man, unacquainted with the, legal operation of in- 
struments, and that, having been requested by one of the 
Trustees, Mr. Wright he believes, to sign the deed of the 

llth August, 1829, before complying therewith he soight 

an iuterview with*his father, and represented to him that 

they were both ignorant men and that defendant-was afraid, 

if he signed any writing about the’ property, it’ might hurt 

his; defendant’s, deed of April, 1827; upon whieh his-father 
assured him that he was not tobe injured thereby, that sign- 

ing the said deed would not hurt his right, that the ebjeet of 

the instrument prepared was to loan out ‘his property untib 
January, 1831, and, if then satisfied therewith, to continue’ 
itfrom year toyear as long ashe lived; that hedid not wishany 

of his Property to go to pay the debts of Jernagan:and Lang.- 

ley; and that theredpon and upon faith in his father’s assu- 
ranees, the defendant did affix: bis signature to that deed, He- 
further saith, that, having-.learned by consalting a person 

in whom bodud contidenes, that his deed’ was a'guod one, : 

and that it was wot essential that it shonld be put upon, res 

cord immediately, and knowing that his father preferred hit 

not making the same #iablic, lést he shotild be harrassed- by 

his other children and their husbands, he rested .coutent 
therewith until the transactions of Angust, 1929, having: 
only shewn the same to a few particular friends,’ among: 
whom was Calvin Blackman .now. deceased but then. sheriff 

of the county of Wayne, and who: was examined as a wit- 

ness on the trial of this*suit- jm the County Coust;: but: on. 
the 11th of August “ teing- jeelous and apprehensive he did 
informs some of the trustees, er one of them;.(either John 
Kennedy or John Wright) that he had a deed for a conside-. 
rable portion of. said property, and that at a -proper. time 
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June 1843. would show it—"that nevertheless he did no more, because 


Sasser 


v 
Jones: 


he feit himselt bound not to interfere with any disposition 
which his father might make of his property for his life 
time on acconnt of his agreement that his father might re- 
tain a life estate therein; and because he thought nothing 
more necessary to be done by him by reason of the assuran- 
ces so received from his father. The defendant admits the 
execution of the deeds of the 11th and 15th of August, 
1829, but insists that no more was intended thereby on the 
part of his father than an arrangement to continue in force 
from year'to year so lang as he lived, whereby a comforta- 
ble support might be assured to him during the remainder of 
his days, his debts paid out of the proceeds or income of his 
property, and at his death such property as he. then owned 
might be so secured to his daughters, as to prevent its being 
taken to pay the debts of their husbands, two of whom, 
Langly and Jernagan, were insolvent and indebted, among 
other creditors, to Lane, Wright and Kennedy, three of the 
"Frustees, one of whom, Wright, was active in drawing and 
pursuading the old man to sign said deeds; and that he is 
confirmed in this belief of the intention and object of his 
father, in having the said deeds prepared and executed, by 
information which he haé received from botlr the subscribing 
witnesses thereto. He admits that his father did retain pos- 
session of Shepard during his life, but avers that he held said 
Shepard under the agreement with this defendant as aforesaid, 
ahd therefere as the bailee of this ant, and therefore in- 
sists, that, as the deed of the 15th t does not. specify 
any property, it does not, under its general terms, “all the 
property whereof I am possessed,” embrace the said negrves; 
he also admits that his father died at the time alleged in the 
bill, and that, after his death, the trustees, professing to act 
under the deed of the 15th’. ef August, undertook to divide 
all the property whereof the deceased was possessed, inclu- 
ding that whereof he was so possessed as the bailee of this de- 


fendant, and under that division allotted the negro Sheperd 


to the plaintiff. ~He says that he has no fecollection of hav- 
ing furnished a list of the negroes of his father ‘including 
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Shepard to.be inserted in the deed of August 15th, admits Jane 1843 
that his father was indebted to Saunders Smith as stated in~, Ridin 
the deed, and owed some other small debts not exceeding in _ v 
the whole $50, which he states were paid off equally by the — 
children and grand-child, he paying his part; and denies that 

he ever heard any declarationjof his father or direction given, 

that his whole estate including & Shepard : should be conveyed 

and assured to the purposes set forth in the deeds. The defend- 

ant denies that he fraudulently procured the deed of gift of the 

5th of April, 1827, to be acknowledged by liis father, but de- 
clares that the facts in relation"thereto are as follows: “After 

the execution of thedeeds of the 11th & 15th of August, 1829, 

the said Arthur, Senior, angerstood.that the trustees had sent 

the said deeds to Raleigh to’.be proved before’ one of the 
Judges of the Supreme Court, and ‘expressed great uneasi- 

ness and dissatisfaction at having signed the same, particu- 

larly as he had understood that he-could not revoke or alter 

the same ; he went so far as to employ counsel and pay a feé 

to have a bill fited against the trustees to annul the said 
deeds, and, but for his death so soon thereafter, this defend- 

ant believes he would have done so; and at or about this 
time, he, of his own accord, requested this defendant to bring 

his deed to the next court, (February Term, 1830,) which 

he did, and his- father having received said deed from 

him, went into court tinattended, and acknowledged thé 
exectition thereof, and.afterwards declared that he had 
never done any a i ‘greater satisfaction. The de- 
fendant further saft#p that at the last March Term of 
Lenoir Superior Couft?:he recovered a judgment against 

the plaintiff in the action stated in the bill to be’ therein 
pending; and he admits the several other actions named in 

the bill to be yet undetermined, awaiting the final decisiort 

of this cause. He denies that he obtained possession of his 

deed in the manner charged by the plaintiff, but avers that 

he received it directly from his father; denies, that to his 
knowledge or information his father objected, as charged, te 

the execution of that deed when presented to kit for that 
purpose, or that Lodowick = gave his father the advice, 
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June 1843. as charged in the bill, to sign it, and either deliver or déstroy 


itas he should afterwards deterfine, but avers that he hath 
understood and believes, that, upon stating to said Alford 
the motives which prompted him to make the deed, said Al- 
ford-highly approved thereof, and advised him to execute the 
deed. He further saith that he and his father kept their 
papers in the same chest as a common place of deposit, and 
that, upon ene occasion, when he came tv his father’s house, 
while Polly, the wife of .the plaintiff lived there, he learned 
from her that his father had been to the chest, taken.out 
some papers and burned them, became uneasy, lest his fa- 
ther, who was then displeased with bim, might have burned 
this.deed, but, upon examination, finding that this had not 
been done, and that another paper of his of little consequence 
was missing, expressed an opinion, which was conjectural 
only, that he had burned this, mistaking it for the deed ; 
and declares that his father never did ask him for the deed 
for the purpose of-destroying it, or of, depriving him of his 
property therein. He denies that he made any agreement 
or gave any assent to the making of any deed, either on the 
15th of August or any other time, whereby his right.to any 
of the property conveyed in the deed of gift to him was to 
be impaired or divested, and while he admits that he knew 
of the previous agreement to meet on that day, with a view 
to an arrangement of his father’s affairs, denies that he had 
any knowledge of the nature of the deed or settlement, 
which the trustees had concluded to prepare, further than 
the wishes, which he understood his @ther wanted to have 
carried into effect, and which he believes were not carried 
into execution by that instrument ; denies also that he was 
privy to the consultations in relation to said instrument, and 
avers, that, when he heard it read, which: he admits he did 
after its execution, he did not understand, .nor does he now 
understand it; but this he knows, that, if it has the opera- 
tion claimed for it by the plaintiff, his father did not intend 
to execute such a deed. 

Upon the coming in of this answer,.it was moved. by the 
defendant’s counsel to dissolve.the injunction, which had is- 





SUPREME COURT OF NORTH CAROLINA. 35 


sued upon the filing of the bill. ‘This motion was granted ; June 1843. 
and the plaintiff entered a general replication to the answer. 
At the same time, upon an affidavit of the plaintiff, a spe- —v 
cial order was made for securing the negro after he should 4° 
be delivered by the plaintiff, and the amount of hire recov- =... 
ered as'damages, so as to await the final decision of this 

cause. In the mean time the original defendant died intes- 

tate, and the cause was revived against Alley Jones, his ad- 
ministratrix, and, the. parties having taken all their proofs, 

the cause was set down for hearing and transmitted to this 

court. 


The first question of fact, upon which the parties are at 
issue, is in relation to the execution ‘of the deed of gift to 
the defendant.’ Its‘attestation in the special manner therein 
stated, we have seen, is by two witnesses, Calvin Coor and 
Lodowick Alford, the latter of whom is dead.. The former 
has been examined for the defendant, and his testimony is 
precise and circumstantial. - He states, ‘that, about the last 
of March or first of April, 1827, passing by the house of Ar- 
thur Jones, Sen., he called in, and was requested by Mr. 
Jones to write a deed of gitt from him to his son Arthur ; 
that, it being too late to do the business then, the witness 
requested the old man to give him the boundaries of the 
land and the names of the negroes, and he would write it 
at home. The old man did-so, and requested the witness, 
when he had written the deed, to bring Blaney Coor and John 
Coor Pender to witness it; that, having written the deed on 
the 5th of April, 1827, he left home to visit one of his aunts, 
and, on his way, called in at Mr. Jones’, and to!d hina that 
he had brought the deed, but had not seen Blaney Coor ‘or 
John Coor Pender ; that he read the’deed to Mr. Jones,, and 
while they were talking upon the subject Lodowick Alford 
came in, and he said that Mr. Alford would witness it, to 
which the witness assented ; that the old man explained to 
Alford what he was about to do, to give some property to 
his son who had worked very hard for him and had never 
received any thing; said that he had made a will some time 
before, and Bryan Langly and Richard Jernagan had laugh- 
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June 1843 ed and talked about upsetting it; that he wished his son.to 
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have the property, and they might pick a flaw in the will ; 
that the. property was about the same given to his son in a 
will made in December, 1826; that Arthur was his only son, 
aid had made nearly all the property, and that he thought 
he ought to do more for Arthur thun any of the rest of his 
children ; that the witness thereupon read over the deed to 
him again, and, thereupon, he made his mark in the pre- 
sence of witness and Alford, who then attested it at his re- 
quest. Witness left the deed with him and went on his 
journey. No other persons were present but the old man 
himself and Alford. On the next day but one, the witness 
was returning, and saw the old man and his son in the pi- 
azza, when one of them, as he thinks the son, called him, 
aud he went in. After being seated there some time, the 
father told witness that he had given his son his deed, and 
witness asked young Arthur how he liked it, to which the 
latter answered that he did not know. for he could not read 
it; the old man then told his son to get the deed and let the 
witness read it to him, whereupon young Arthur took it out 
of his breast coat pocket, handed it to witness, and witness 
read itto him once or twice and then threw it on the table, 
and the old man pushed it towards Arthur. In answer toa 
cross-interrogatory he adds, that he ¢hinks young Arthur 
then took it. Witness, both then and before, was requested 
by the old man. not to say any thing about it while he lived, 
for it might offend the rest of his children ; said furtber that 
he had intended to reserve a life estate in the property by the 
deed, but understood that it would not standin law, “ Ar- 
thur then promised to let him keep the property his life-time, 
and told him he would give him a bond to that effect, and wit- 
ness left them and saw no more of the deed until after it 
was proved.” ‘The defendant has also examined Isaac Wise, 
who” deposes, that, in the year 1827, old Arthur Jones told 
the witness that he had made a deed of gift to his son Ar- 
thur for the Fellows place and several negroes, (of which 
he remembers Shepard and Esther,) but that the old man 
was to have the use during his life; that Arthur Jones, the 
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son, has often told him that he had a deed of gift for the June 1843 
Fellows plantation and a part of the negroes, and firther 
told witness that at one time he thought the old man had 
destroyed the deed, but that he afterwards found it, put it in Jones. 
a handkerchief and carried it ticd to his back for several 
months. When cross-examined, the witness says, when he 

had the conversation with the old man, young Arthur lived 

a part of the year with Mr.-Raiford, and a part with James 
Rhodes ; and on being asked whether he had never told a- 

ny person that Arthur Jones, Junior, had‘often be2n at him 

to become a witness, and that he had said he knew nothing 
about the affairs, he replies that if he ever did he does not 

now recollect it. On the part of the plaintiff has been ex~ 
amined Sampson Lane, whose testimony in relation to the 

fact of the execution of the deed is very much at variance. 
with that of the principal witness of the defendant. This 
witness testifies, that at the Spring Term, 1830, of Greene 
Superior Court, which court must-have taken place very 
soon after the death of Arthur Jones, the elder, Calvin Coor 
asked the witness what he thought of Arthur Jones's 
(young Arthur’s) deed; to which the defendant said he could 

not answer unless he knew one thing, and even then he 
might not'be lawyer enough to answer; Coor asked what 

that was, and witness said it was the delivery of the deed 
from old Arthurto young Arthur; Coor then said he wrote 

the deed‘at his own home, and going to his aunt Joties’s he 

took the deed in his pocket, and when he got opposite the 

old man’s house he alighted and said, uncle Arthur I have 
brought the deed, and that old Arthur said to him, Calvin, 

read it; that the old man said to him, Calvin, I cant sign it, 

it gives too much, it gives most half of what-I’ve got: that 
Calvin then told him that he wrote it agreeably to instruc- 
tions; that the old man then ‘said to him, Calvin, read it 
slow ; that he then readit a second time, and the old man 
inade the same reply, I cannot sign such a deed; that at 

that time Lodowick Alford passing by, he said to the old 
man, yonder is Alford; that the old man said tell him to 

stop and come in, and that Alford came into the piazza; 
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June 1843 that then himself or old Arthur said, here was a deed, and 
the old-man was unwilling to sign it; that Afford asked to 
have the deed read; that after it was read, the old man said 
“in the name of God [ can’t sign if, it gives too much ;” 
that Alford then said, Uncle Arthur, you know young Ar- 
thur has done a good deal for you, you might as well sign it; 
that the old man said it was tou much; that Alford then ob- 
served tothe old man, you can keep the deed, und if*fou 
think proper you can destroy it and make another at any 
other time; aud that, upon that statement, the old man sign- 
ed it; that Coor further told this witness that no one was 
present but old Arthur, Alford and himself,-and that after 
the old man had signed the writing, he, Coor, “folded it up 
and gave it to the old man, and that he, Coor, never saw the 
deed more till it was bronght into court and acknowledged,” 
and that from conversations, which occurred afterwards, he 
thought the deed was destroyed ; that the witness said to 
Coor he thought delivery was necessary, and Coor replied 
that delivery was never made in his presence, It is further 
festified by a number of witnesses, who concur in the same 
acconnt, that on the week before this conversation with the 
preceding witness, which was that of Wayne Superior Court, 
the trustees of Arthur Jones had become alarmed at a report, 
that young Arthur was about to,run away the negroes, and 
applied to a gentleman of the bar for advice; that this gen- 
tleman enquired if Jones or any confidential friend of his 
were at court; and, on being informed that Calvin Coor was 
there, he was sent for and enquiry was made of him respect- 
ing the deed of gift under which Jones set up title, and 
Coor was asked whether he could prove the deed, and he 
declared that “he could not prove the deed,” “he could not 
prove the delivery.” William Thompson testifies that, a- 
bout the time that he, as sheriff, serged the writs in the sev- 
eral suits brought on account of these negroes, which must 
have been early in 1831, he and Calvin Coor were convers- 
ing together on the subject of the great costs which would 
attend such a litigation, and this witness remarked that he 
understood that he (Coor) was to be a witness in the case, 
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to which the latter replied, “ yes, he should be a witness on June 184% 
both sides ; that Arthur would have him a witness to prove” — 
the execution of his deed, and the heirs would have him a 
witness to prove that it was. not delivered ;” and in answer 
to a question from witness, what he thought would be the 
issue of the suits, Coor replied, “inasmuch as Arthur will 
not be able to prove the delivery of his deed, I should think 
his #@ase doubtful.” William 'l'urletan, a witness for the . 
plaintiff, testifies that.he was living with Arthur Jones, Sen.» 
when the deed of gift was said to have been made, but nev- 
er, while there, knew or heard that there was such a deed 
He states that yourg Arthur Jones, since his*father’s death, 
had insisted on his going to court to prove the delivery of 
the deed, and in the course of the conversation on this sub- 
ject, informed the witness that Calvin Coor had said, that 
the witness need not be afraid to go, for. ke was present with 
the witness-when the deed was delivered ; that witness .told 
Jones he had never seea the deed, and would not go; that. 
a few days aflerwards, witness saw €oor, aud told him what 
Jones had said about his being ptesent with the witness 
when the deed was delivered, and Coor said, “ Arthur had 
told him a lie, for that he, Coor, never saw it delivéred him- 
self.” ; - ‘ : 
William K. Lane testifies, that, in-the latter part of the 
year 18:30,.he heard Isaac Wise state in a colversation-be- 
tween them, respecting the deed fram Arthur Jones, deceas- 
ed, to hig song that Arthur (the son) wished him to be a 
witness, and had asked him if he did yot know something 
aboutthe matter, upon which he told Jones that he did not 
kadw any thing about it, and Wise then added, with an oath,. 
that he would never swear to any thing respecting it. There 
is some other testimony, but less pointed on the sjde of. the 
plaintiff, whichis also relied on to contradict or discredit 
the testimony, by which the complete execution of .the deed 
of gift is endeavored to be established. But we.deem it un-’ 
necessary to mention & minutely, for, whatever conelusion 
upon the proofs we might_feel. it our duty te pronounce, we 
do not regard this dispted fact as.one now to be determin- 


.y 





40. ; EQUITY CASES IN THE 


Jine 1843. ed wpon ‘the proofs. The fact of the execution of this instru- 
~ ment as a deed, and of its execention as seh previously to 
the deed of the 15th Angust 1829, was directly put in is- 
sue between these parties. in the suit at law. The verdict 
of the jury upon that issue and the judgment of the Court 
thereon have established that fact, and pe Gre 


Sasser 


shewn which would authorise this Court.to ' icgWe 
hold, therefore, that the deed of gift was dét ri0T to 
the execntion of the deed of trust of the 6th i 
1829, The recapitulation, however, which hag Bee 

the evidence directly bearing upon the point, wilf be found 
not without its use in considering other matters, which we 
are obliged to decide. . 

The next part of the transactions to"which our attention 
is directed, is to the execution of the deeds'of the 11th nadie 
15th Angust, 1829; of the circumstances attending the exe- 
cution of these instruments, their object, purpose, and éffect. 
The factum of execution is not disputed, but the defendant’s 
answer has set up specific nllegations, wherefore he ought 
not to be bound thereby. He alleges.that he was induced to 
execute, asa party, the first of these deeds, and to yield a 
passive agsent to the execution of the other, by persons pro- 
fessing to act as trustees for him, becanse of assurances from 
his father, in which he confided, that the purpose of the ‘in- 
struments was merely t6 make a temporary atrangement in 
regard to the property. so long aghisfather should live, and 
that they were not intended to impair and should not dmpair 
his vested rights under the deed of gift; and further, that he 
gave noticé to one of the trustees at the time of his 
the property. Here’again this defence rests on the te 
ny of Calvin Coor, which is in these words: “on 4h 
of August, 1829, old Arthar Jones sent for me in the mie 
ing, I went, he stated to me what he wanted, he, said Arthar 
was not willing to come apd live with him, asd that ‘he 
could not attend to his business and was going to’loan his 
property to his children for one year, pérhaps by that time he 
shonld be able to attend to his business himself, and wished 
me if Lsaw that he was going todo any thing'tlt { thought 


¥ 
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wrong to tell him of it, the committee, as I think they are June 1843. 
called in the loan, were all there; John Wright, I think, was Qo 
writing the loan out of doors in the yard; I went into the v 
house to the old man and was sitting talking with him; Jones. 
young Arthur came in and said, “ Father, 1 am unlearned, 

and so are you, and I fear this business will have an effect 

on my right.” _ He said, “no, it should or would not, that 

it was to prevent the property being taken to pay Richard 
Jernagan and Bryan Langly's debts. Arthur then stated 

in public; that he had a right for a part of the property, and 

that some of them were not getting so rich as they expected, 

some of them told him ifhe had a right to shew it, he said 

it was time enough to do that yet or that he would da it at 

a proper time, I then witnessed the loan, I went home.” 

Now it seems scarcely possible to doubt, from the manner in 

which these occurrences arg related by the witness, in 
connexion with the transaction respecting the execution of 

the deed of gift of the 5th of April, 1827, that he means to 
represent that the impression, made on his mind by the an- 

swer of the father to his son’s expressions of fear respeeting 

the operation of the acts about to be done upon his rights 

was that the father thereby assured the son that.they should 

not prejudice “his right” under that deed; and this we are 
obliged to say is the impression, which the testimony of the 
witness obviqusly conveys to all who read it. Yet, nothing 

is more certain, if fajth can be put in testimony, than that 
atthis time, young Arthur Jones krew, and Coor knew, 

that the old man believed, beyond doubt, that the deed of the 
5th.of April had been destroyed. Brittain Hood testifies, 

that, at the May term, 1830, of Wayne County Court, (which 

was after the death of his father) Arthur Jones asked the 
witness his opinion about the deed, when the witness told him 

that he had heard that the deed was destroyed, or that the 

old man believed it was destroyed, when Jones told him 

that his father did think the deed was burnt; .that his 
father, on one occasion previous to the acknowledgment 

of the deed, asked him to hand him the deed from among 

his (old Arthur’s) papers, aod that he handed from among 
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June 1848. his father’s papers a stud horse list of mares purposely, in- 
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stead of the deed of gift ; his father took the paper, threw it 
into the fire and destroyed it, believing it to be the deed ot 
gift; and that he (young Arthur) at -the same time took the 
deed from his father’s papers without his father’s knowl- 
edge, and kept it, and that when his father executed the 
deeds of the Ilth and 15th of August, 1829, his father 
was under the belief that the deed of gift was destroyed ; 
and that he never let his father know he was in possession 
of said deed, until a short time before the preceding term, 
when his father acknowledged it in court. Micajah Cox 
testifies, that,on the day after the deed of gift was acknowledg- 
ed in Court, young Arthur Jones shewed it to him, and upon 
the witness expressing his indignation that the old man had 
not apprised the trustees of the fact of such a deed, while 
they were aiding in the arrangement about his property, 
young Arthur told him not to blame his father, for his fath- 
er did uot know that he had the deed. On a subsequent oc- 
casion, this witness declares, that Arthur told him that the 
old man thought he had burnt the deed of gift, but instead 
thereof had burned astud horse paper, and that “he (the 
son) had taken care of the deed.” The witness, Calvin 
Coor, in answer to a cress interrogatory on the part of the 
plaintiff, whether he ever heard the old man say the deed of 
gift was destroyed, and, if so, whether he heard him say so 
before the exeetttion of the deeds of the 11th and _5th Au- 
gust, answers “that he did hear the old man say he thought 
it was destroyed before the loan and deed of trust of the 11th 
and 15th August, 1829, but some time after the signing of 
the deed of gift.” Micajah Cox testifies further, that, after | 
seeing the deed of gift, which was shewn to him, as before 
stated, by young Arthur, and noticing that Calvin Coor was 
one of the attesting witnesses thereto, he complained to 
Coor of his uneandid conduct in not making the fact of 
this deed known when the transactions of the 11th and 15th 
August, 1829, took place, when Coor told him that he did 
not then know that Arthur had-this deed. The same 
witness deposes, that the old man made a will in June 
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or July, 1829, in the presence of his son Arthur; that by June 1843 
this will ke gave his son property, equal in value to about . oa 
third of that contained in the deed of gift, and a partofit =v 
some of the negroes contained in it; that this witness was 4°" 
entrusted with the keeping of this will; and that, shortly be- 

fore the division made in August following, he re-delivered 

the will to the old man who destroyed it. It is proved by 
several witnesses, particularly by John Kennedy and Samp- 

son Lane, that in consequence of vague threats uttered by 
young Arthur Jones, on the eveningof the 11th of August, 

after the deed of that date was executed and the division 

made, that he would play the mischief with the estate after 

the old man’s death, he was asked if he had any right to 

any part of the estate, and, if he had, was requested to pro- 

duce it, and he answered, surely he would do so at another 

time or at a fit time, or it was time enough yet; that some 
suspicions being thus excited, that perhaps he had a con- 

cealed deed of some sort, these suspicions were communi- 

cated to the old man, who positively denied that he-had 

any deed, asseverating “in the name of God if there ever 

was one, there is none now, it has been destroyed long 

ago, and if he has one: it is a forgery.” John Kenne- 

dy testifies particularly, that on the 15th August 1829, 

the day when ‘the second deed was executed, Arthur 
Jones, the elder, spoke-to William Raiford of the threats 

so thrown out by his son on the day of the 11th, and speci- 

ally enjoined it upon Raiford to require of his son to surren- 

der any paper, which he might have affecting the title to the 

_ property, and, if he refused, to file a bill against him. Be- 
sides, Calvin Coor was, according to his ows: account, par- 

_ ticularly relied on by the old man to apprize him, if he were 
about to do any thing wrong in the matters then to be trans- 
acted. He, at least, was perfectly aware that the instru- 
ments about to be executed did profess, not only to dispose 
of all the property in the old man’s possession during his 
life, but provided for an equal division of it after his death. 

He knew, if the deed of the 4th of April, 1829, was in exis- 
tence, that these instruments were. absolutely repugnan 
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June 1843 thereto, and it would have been im bim-an act of the gross- 


a 


est perfidy to histrnsting friend, as we!l as of injustice to all 
the parties concerned, not to suggest this repugnance, not to 
prevent this wrong, instead of concurring therein by attes- 
ting these instrnments. We have no hesitation, therefore, in 
pronouncing, that, if, in the private conversation to which 
the witness Coor deposes, the words were used to which he 
deposes, they were intended by old Arthur Jones, and this 
was known to young Arthur and the wituess Coor, to refer, 
not to the right under the deed of gift, believed by him to be 
destroyed, but to some other claim or right.* Possibly for 
this purpose they may have been spoken, and, if so, proba- 
bly the reference was to a claim for a horse and part of the 
stock, which it is admitted on al} hands was afterwards al- 
lowed by the old man, the trustees and the persons benefi- 
cially interested. ‘The court is also well satisfted, that no 
notice was given, either publicly or privately, by Arthur 
Jones, Jun., to the parties or any of them, of a claim 
to theproperty under his deed of gift, or under any o- 
ther deed which can exempt him from the obligations 
fairly imposed upon him by his concurrence in the 
transactions ofthe Llith-and 15th of August, 1829. The 
excuse alleged for not giving notice of the deed of gift, is, 
we are compelled to say, untrue. Notice ef it was not for- 
borne, because his father wished that its existence should be 
kept a secret from the other members of the family, but be- 
cause he knew that his father believed it no longer in exis- 
tence, and he wished his father not to be undecetved. In- 
deed, it may be remarked, that, according to the statement 
given in the answer of the circumstances attending the exe- 
cution of this deed, all the pretences assigned fur delaying its 
registration and withholding the knowledge of it, except 
from a few trusted and trustworthy iriends, seem to be very 
flimsy. The great end, it seems, of this mysterious deport- 
ment, was to provide that no one of those interested in the 
disposition of the old man’s fortune should perchance hear 
of the transaction, lest they might be offended thereat ; and 
yet, according tothe defendant’s statement, derived indeed 
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from information, but from information which he believes fo June 1843 
be true, one of these very persons, Polly Jernagan, the only 
child of the old man’s deceased daughter, and the present 
wife of the plaintiff, was present in propria persona, at 
the very transaction. No one, on examining the narra- 
tive in the deposition of Calvin Coor of the occurrences at- 
tending the execution of this deed and the statement thereof 
in the answer, can avoid being struck by the general coin- 
cidence between them. It is such as to leave no doubt, but 
that the information, on which the statement in the answer 
professes to be founded, was sought from this witness with great 
care, and meant to be most accurately set forth. How it 
happened, that, if stating this information, the -defendant 
should misrepresent it in regard to the important part of 
Polly Jernagan being present with the witness and Alford, 
when the deed was read over several times, signed by the 
donor and attested by the witness and Alford, or, if the in- 
formation so received was correctly set forth in the answer, 
how it happened that the witness afterwards discovered that 
he had given wrang information, and that no one was pres- 
ent thereat but the old man, Alford and himsSelf, is not ac- 
counted for, aud perhaps cannot be fairly accounted for. It 
is very obvious, however, that the statement in the deposi+ 
tion furnishes a more sfiitable or at all events a mor plausi- 
ble case for secrecy, than that which was made in the an- 
swer. 

But it is also insisted in the answer, that these instru- 
ments did not conform to the wishes and instructions of Ar- 
thur Jones, Sen., who intended no more thereby than to 
make a loan of the property for a short time, and provision 
that, after his death, the shares of property that might fall to 
the wives of Langly and Jernagan; should be secured a- 
gainst the creditors of their husbands. In support of this 
allegation, reliance is placed on the testimony of Calvin 
Coor and John Coor Pender. We have already noticed all 
of the deposition of the former; which refers to the transac- 
tions of the 11th August, from which, it would seem, that 
he went off immediately after the execution of the deed of 
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June 1843. that date, and was not privy to any arrangement made for 
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another meeting. He states, that, on the 15th of August, 
he was again sent for; and, on arriving there first, hada 
conversation with John Wright, who shewed him the form 
of an instrument prepared for execution, and wished him to 
examine it, but say nothing about it to the heirs; and who 
stated, as a reason for wishing him to examine it, that he 
knew the old man*wotld not execute it, unless it was ap- 
proved of by the witness. After reading it once or twice, 
he was asked by Wright what he thought of it, and answer- 
ed that if he were the old man he would not sign it; and 
Wright replied, if Coor told him so he would not. The 
witness then went into the house, and, at the old man’s re- 
quest, every one else retired, and they were left alone. The 
witness then proceeds: “I then read the blank deed over to 
him once or twice, and told him if I was in his situation I 
should not sign it, I thought it was too binding an instru- 
ment for him ; he said then he woald not sign it, had the 
trustees called in, and told them what I had said to him, and 
that he eould not sign it. John Wright and William Rai- 
ford, I think it was, told him I had misconstrued the deed of 
trust ; that the object of it was to secure his property from 
paying the debts of Richard Jernagan and Bryan Langly ; 
that the other instrument, they doubted, would not secure it. 
Micajah Cox said it was nothing to him, and he did not care 
whether he (Jones) signed it or not; but the old man said, 
if that was the intention of it, he would sign it. John 
Wright, I think it was, drew one (that is a deed) from the 
blank copy, and, after promising the old man he should have 
his property and papers any time when called for, he did 
sign it, and myself and John Coor Pender witnessed it.” 
Upon this part of the deposition,it may not be irrelevant 
to remark, that it removes all doubt, if any of it remained, 
that this witness did not understand, what is so strongly in- 
sinuated in the former part of his deposition, that Arthur 
Jones, Sen., gave any assurance to his son that he should 
do nothing to prejudice his son’s right under the deed of A- 
pril, 1827. Here he is alone with the old man, acting as a 
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confidential counsellor. He has read once. or twice—he June 1843 
reads over once or twice more—the form of the instrument — 
about to be executed, and sees that it unequivocally purports 
to make a disposition, not temporary but perpetual, of all 
the old man’s property, and he says net one word to him in 
relation to the deed of gift which he, had thade. to his son 
for more than half of that property, or the asstirance given 
to his son, but four days before, that nothing should be done 
which might prejudice the right under that’ gift. It is ex- 
eeedingly to be regretted, too, that, instead of stating his ob- 
jection to the instrument in such general terms, “ he thought 
it too binding an instrument for him ;” the witness had not 
entered into some explanations, or set forth his objections: 
more in detail; for, as the deed was not yet written, the 
form might have been pursued with such alterations or mod- 
ifications as would have accomplished all that was desired, 
and have left the deed not too binding on the old man. But, 
be this as it may, the deposition is precise in charging, that 
one of the trustees declared the object of the deed was to se- 
cure the old man’s property from being taken to pay Lang- 
ly’s and Jernagan’s debts, and that Wright promised: that 
the old man should have his property and papers at any 
time when called for. And this statement is corroborated 
in some degree by the testimony of John Coor Pender.— 
This witness, after proving the execution of the deed of the’ 
llth, says, that when, on-the 15th of August, the company 
was called in after the private conference between the old 
man and the witness Coor, the old man at first declared that 
he should not sign the deed, and said “that Calvin Coor had 
told him that if he signéd the deed it would take away his 
right to the property, and that Wright and Raiford them 
spoke and told the old man, that Coor had misrepresented 
the thing to him and that it would not take his right, 
and that he could, if he should be dissatisfied, have his prop- 
erty at any time.” And, in answer to an imterrogatory wheth- 
er Wright did not say that Langly and Jernagan were in debt 
and the deed of trust would prevent the property from being 
taken to pay their debts, he answers that he did, or words 
to that effect. 





48 EQUITY CASES IN THE 


Jane 1843 Qn the part of the plaintiff the depositions haye been ta- 
~ken of each and every of the trustees, with the exception .of 
Raiford, who is unfortunately dead, and these relate oll’ the 
transactions connected with the deeds of the 11th and 15th 
August, 1829, in such a manner as to leave no reasonable 
doubt, if they be deserving of credit, that the deeds were 
prepared with an anxious attention to the deliberately form- 
ed wishes of the old man, and to the avowed wishes of all 
the persons interested, and were executed under no misap- 
prehension of their contents or of their operation. {t would 
be oppressively tedious to follow each of the witnesses in 
his narration, and it will be sufficient to set forth the sub- 
stance of what they state, which is as follows: In ¢onse- 
quence of previous invitation all the children of the late 
Arthur Jones, and a number of his neighbors, met at his 
house on the 11th of August, 1829, to make a division of his 
property. This had been requested by him to be done, be- 
cause, as he alleged, he was confined to his bed and not able 
to see to his business. When they were all assembled, he 
told his children, in the presence of his neighbors, what was 
his purpose in language to this effect: that if they would pay 
a small debt, which he owed to Sanders Smith, and main- 
tain him as long ashe lived, he would divide bis property e- 
qually among them, by lending it to them as long as he liv- 
ed, anc after his death to be equally divided amang them by 
Sampson Lane, Micajah Cox, John Kennedy, William Rai- 
ford, and John Wright. . This preposition was aeceded to 
by all of them. The old man named over everyone of his 
negroes, all the tractsof land, the several crops, and the 
horses and mules, as slormals expressed in the deed of that 
day. The persons selected among jhe neighbors for mak- 
ing the several allotments went over the fields and examined 
the crops and then proceeded to make as equal a division as 
they could, in which they were particularly aided by the 
old man’s son Arthur, and also assisted by the husbands of 
the daughters and grand-daughter; and, after reserving out 
of the negroes Tiner, Shepard, Mason, Lewis ‘and Peggy, 
which it was agreed should remain with the old man to take 
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care of him, the rest were put into lots, and the children and June 1843. 
grandchild agreed each to take the lot that might be drawn 
to hold until the Ist of January, 1831, at which time they —v 
were to be surrendered to the old man, if living, but, if not, 7° 
all the property to be divided equally by the committee. It 

was afterwards agreed, upon the suggestion of Charlotte 
Smith, who wanted a lot in which a pafticular negro was 
contained, that they would agree as to their respective allot- 
ments without an actual draw, which was done. The deed 

of the Lith August, was then written and executed by thé 

old man, his son, sons-in-law and grand son-in-law. After 

this wasdone, a donb was suggested by Kennedy to Raiford, 
whether this deed was sufficient in law to transfer the title 

after the old man’s death; and this doubt was communicated 

to old Mr. Jones, who expressed a strong desire to have the 
matter done effectually: it was therefore agreed that all should 

meet at another day, the division of the stock which was 

not yet done should be made; and Raiford and Wright were 
enjoined to get the necessary tnformation, so that a perfect 
instrument should be then executed. On the appointed 

day, the 15th, they all met again; the deed of the 15th of 
August was then produced by Wright, as one which, accord- 

ing to the injunction on him and Raiford, had been framed 

as fitted to carry into effect the declared intentions of all con- 
cerned. It was read several times to the old man, who then 
requested all the company to retire, except Calvin Coor, and 
when they were readmitted, the old man said that Coor had 

told him the-deed was too binding; that Raiford and Wright 
representéd that it was such an instrument as they under- 
stood him 0 want; the property was all for his benefit as 
long as he lived, and at his death it was to go to his children; 

that Cox then said he did not care whether the old man 
signed it or not, it was no benefit to the trustees, but for his 
children after his death, which he (Cox) understood to be 
what he wanted; that the old man then said, “that is what I 
want, Micajah, and I will sign it,” and he shortly afterwards 

did execute it. ‘he trustees and the children then proceed- 


ed to divide the stock, when Arthur Jones, the son, claimed 
F 
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June 1843. a part as being his own: this was communicated to the fa- 


Sasser 
Vv 
Jones. 


ther, who directed themto lect him have whatever he claimed 
as his, which was done accordingly. After all was done, 
Aithur expresed himself perfectly satisfied therewith. John 
Wright particularly declares, thatone object of the deed was 
to secure the property, so long as theold man lived, from 
being sold for the debts of his sons-in law; but that the old 
man expressly declared that if, after his death, they chose to 
spend it, let them do it in the name of God. He declares 
that the deed was drawn conformably to the wishes of the 
old man; and, if any thing was said by any person to induce 
the belief in him, that it would secure the property against 
the debts of his children after his death, he has no recollec- 
tion of it. Arthur Jones and ali the others took the respect- 
ive shares alloved them, and on a subsequent. day the. trus- 
tees also divided amongst them equally a considerable sum 
of money belonging to the old man, taking their accounta- 
ble receipts therefor, and reserving about $100 for his imme- 
diate use; and after his death, they hired out the property un- 
til the Ist of January, 1831, when they made a final divis- 
ion among their cestuis que trusts. {t is further proved by 
James Jones, Edward Sasser end Charles Cogdell, that af- 
ter all the proceedings which took place on the 15th of Au- 
gust, 1829, were over, Arthur Jones, the younger, express- 
ed his entire satisfaction therewith. The first represents 
him as saying that his father had done what he wanted him 
to do; the second repeats the same expressions in substance, 
and adds that young Arthur further observed, that his fath- 
er had said he did not intend to give Langly or his wife any 
thing, for that Langly would spend it; but he was glad his 
father had given her a fair share, for she had worked as hard 
as any of the rest,and if Langly did spend it, Sally had no 
right fo complain; and the last of them states that young 
Arthur went up to the house and asked his father if he was 
satisfied, and, being answered in the affirmative, replied, 
“well father, if you are satisfied, I am.” 

It is alleged in the answer, that, at the time of the trans- 
actions of August, 1829, some of the trustees were creditors 
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of Langly and Jernagan, and it is hinted that they were in- June 1843, 
duced by motives of interest to deceive Arthur Jones the el- ” a 
der into such a disposition of his property as might enable —y 
them to procure satisfaction of these debts. But no proof 7° 
has been offered of this allegation, and without proof we 
cannot assume it to be true. It is not pretended that they 
have not honestly and faithfully performed every trust 
which was reposed in them, and their testimony is given in 

a spirit of candour and sincerity, which leaves no room to 
suspect aay purpose to deceive or mislead. We do therefore 

give full credit to that testimony. It is manifest that they 

have infinitely better opportunities than any other persons of 
knowing the full mind of old Mr. Jones, in relation to the 
disposition of his property confided to their legal care, and 

the expressed wishes of all the parties for whom they un- 
dertook the trusts. And it would beextremely dangerous 

to the security of property, were we to hesitate a moment in 
giving effect to solemn instruments, deliberately executed, 
which we have been ussured by those, who had the best 
means of knowing and who are worthy of all reliance, have 

been carefully and advisedly drawn according to the disclo- 

sed purposes of the parties thereto, because of parts of con- 
versations, seemingly not consistent therewith, perhaps mis- 
understood, or imperfectly recollected by bystanders. The 

deed of the 15th August declares that, during the life of the 

old man, the ¢iéle of the property designed for the children 

shall be in the trustees, permitting them to lend an equal 

part thereof to any of them for such time as they may think 
proper. This provision is obviousty intended to secure 

this property from being liable for the debts of the children 
during the old man’s life, and its effect is, that, while it de- 
clares the title or legal estate to be in the trustecs, it leaves 

in the donor the beneficial ownership (subject to these loans) 

of all the property during hisiife. There is also an express 
condition, that, on failure of the trustees acting in behalf of 

the children to perform any ot the duties enjoined, the in- 
strument shall become void. ‘These were the provisions, to 
which the trustees referred in the conversation to which Mr. 





EQUITY CASES IN THE . 


June 1843 John Coor Pender has deposed, and we have not a suspi- 


Sasser 


., cion that they misrepresented in any way the character of 


the instrument. 
It is next to be considered, what are the obligations 


in a court of conscience imposed upon the younger 
Arthur Jones, in relation to the dispositions of property 
contained in these deeds, Notwithstanding it has been es- 
tablished that the deed of gift of April, 1827, was delivered 
before the transactions of August, 1829, so as to convey to the 
sun the legal estate in the negroes therein contained, there is 
a mystery yet hanging over that instrument which it is not 
easy to penetrate. It was not erecuted at the time it bears 
date. The witness Coor proves no delivery or acknowledg- 
ment of a delivery, and the singular form of attestation an- 
nexed shews that the witnesses subscribing did not mean to 
attest the execution of it. ‘The instrument contains some 
gilts, which are ¢estamentary in their character, viz: of the 
$3000 in money, and sundry barrels of corn to be paid and 
delivered by the executors of the donor. ‘The instrument is 
admitted to be subject to a condition or stipulation not ex- 
pressed therein, that it was not to take effect in. possession, 
until after the death of the donor. No one knows what 
passed between the father and his son, when the former first 
put it into the hands of the latter. But one thing is indis- 
putable, that the former claimed the right to destroy it at 
any time while he lived, and the latter, if be did not direct- 
ly acknowledge that right, cheated his father with the belief 
that he had exercised it, and with the assent of hisson. It 
is not true, therefore, as stated in the answer of the defen- 
dant, that his father held possession of the property mention- 
ed in this deed of April, 1827, as his bailee; he knew that 
his father held it, and claimed to hold it, as his own property, 
With a full knowldge of the understanding, whatever it was, 
under which the deed was delivered, of the claim of his fa- 
ther of a right to revoke it, of the trick by which he had in- 
duced his father to believe that it was destroyed and de- 
troyed with his assent, he deliberately and advisedly enters 
into asolemn contract, under his hand and seal with his fa- 
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ther and the other members of his father’s family, for a dis. June 1843 


tribution of all the father’s property, including that which” © 
had been given by the deed as avowedly a part thereof, be- 
tween the father, himself and the rest of the family during 
his father’s life, thereby obtaining and receiving valuable im- 
mediate interests to himself, and also for an equal division of 
all the property between himself and the other meinbers of 
the family after his father’s death. He then had in his pos- 
session the deed of April, 1827, but no other of the parties 
knew or believed it was in existence. He knew, that, if he 
disclosed that fact, the contract would not be made, he would 
not obtain the immediate benefits thereby secured to him, 
and he had reason to fear that he might be compelled by his 
father to surreuder the deed, and therefore he conceals the 
deed ; but, asa cunning contrivance by which, while he 
should get the benefits of the settlement, he might be enabled 
at a future day to upturn it altogether, threw out an ambig- 
uous threat that “they were not getting as rich as they 
expected.” He was bound upon every principle of common 
honesty and fair dealing, if he meant to claim under the 
deed, ¢hen to assert that claim.and to produce the deed. If 
he had done so and had afterwards entered into the contract, 
had actually executed one of the deeds, concurred in the 
execution of the other, resumed the property allotted to him, 
and finally declared his entire satisfaction therewith, un- 
doubtedly the contract would have been upheld in Eqnity as 
a compromise of disputed rights, a fair, reasonable arrange- 
ment made for value and providing for the peace ard harmo- 
ny of the family. And it cannot, we think, be for a mo- 
ment adnitted, that the contract is less binding agen him, 
because of this his fraud and deception. 

Holding, as we do, that the arrangement made by the 
deeds of the 11th and 15th of August, 1829, is one which 
bound the conscience of the original defendant, and which 
a Court of Equity will not permit him to contravene, we 
think it clear that the subsequent acknowledgment by his 
father of the said deed of gift, in no manner released him 
from the force of that obligation, We enter not into a con- 


Sasser 
v 
Jones. 
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June 1843. sideration of the motives which induced the father, when he 

unexpectedly discovered that the deed of gift was not de- 
stroyed, to acknowledge its execution—except to say that 
there is no evidence on the one side of undue practices on 
the aged man to seduce him into such an acknowledgment, 
or on the other of any act, omission or failure of duty 
on the part of the trustees, which, according to the terms 
of the deed of the 15th of August, 1829, enabled him to 
make it. That deed was effectual to pass the property to the 
trustees upon the trusts therein declared, and no act, unau- 
thorized thereby, could impair its effect. 

It has been suggested on the hearing that the bill was de- 
fective, because the trustees ought to have been made par- 
ties thereto. We think the objection unfounded. They 
have executed ail their trusts, and have no longer any inter- 
est or concern in the subject matter of the controversy. 

It is the opinion of the court that the plaintiff is entitled 
to restitution of whatever he has lost by reason of the re- 
covery at law against him, and to be quieted in the title and 
possession of the negro claimed by him. 


ser 


Per Curiam, . Decreed accordingly. 


MELVIN REDMAN & AL. vs. JOHN B. GREEN & AL. (a) 


Where a bond has been given on the settlement of an account and the obli- 
gor complains of errors in the account stated, he can only be relieved upon 
a clear exhibition of such errors. 

If the defendant denies that there is any error, as far as he knows, and avers 
that the stated account was left in the possession of the plaintiff, the latter 
must either produce the account, or prove its loss, its contents, and the er- 
rors complained of. 


This cause, at Spring Term, 1843, of Iredell Court of 


(Vote a). The opinion of this cause was delivered at June Term, 1843. 
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Equity, having been set for hearing, was removed on the June 1843. 
affidavit of the defendants to the Supreme Court. mr ma 
It appeared from the bill, that in May, 1837, the plaintiff, 
Melvin, and the defendants. entered into partnership in a 
small country store ; and, after carrying on the trade for a- 
bout seven months, they dissolved by the defendants selling 
out to the said plaintiff, who was to take the debts at their 
nominal amount, the stock of goods on hand at cost and in- 
surance, and some goods the defendant had at another store ; 
and for the sum that might be found due to the defendants 
for their stock and advances _to the frm, and their share of 
the profits and other things, the plaintiff, Melvin, was to 
give his bond to the other party. On the 14th of December, 
1837, the parties came to « settlement in the premises, upon 
which the sum of $1,203 05 appeared to be due -from the 
said plaintiff; and he gave his bond with the other plaintiff 
as surety therefor, The accounts between the parties, ow 
which the settlement was made, were stated by the defend- 
ants, who were supposed to be the more competent aceount- 
ants ; and they were not particularly examined and compar- 
ed with the books by the plaintiff, Melvin, as alleged in. the 
bill. A few days afterwards, the defendants informed the 
said plaintiff, that they had discovered errors in the accounts 
before stated by them, which were in their (the defendants’) 
favor, and offered to correct them. What these errors were, 
is not stated in the pleadings. But the parties proceeded to. 
make the corrections ; and by the second settlement the sum 
due to the defendants was reduced to $783 59; upon which 
the former bond was cancelled and a new one given for the 
latter sum. At that time all the books and papers of the 
firm and the accounts stated between the parties, on which 
the plaintiff’s bonds were founded, were delivered to the 
plaintiff, Melvin. The defendants afterwards insttuted an 
action on the bond and recovered judgment; and then, in 
November, 1840, the plaintiffs filed this bill, and therein ask 
relief, on the ground that the settlement was erroneous, and 
that the sum, to which the defendants were entitled, was not 
as large as that for which the bond was given. For the pur- 
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Jane 1843. 


Redman 
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pose of establishing that fact, the bill alleges, that the plain- 
tiff, Melvin, was not skilled in accounts, and adopted the 
statements of the defendants without understanding them ; 
but that he hath:since caused a statement to be made from 
the books by Competent persons, whereby the shares of each 
partner, for capital and other advances, interest and profits, 
have been duly ascertained, and whereby the whole sum 
truly due from the said plaintift to the defendants appears to 
have been only $381 52, instead of $783 59. The bill 
then sets forth a statement of. the effects of the firm at the 
dissolution, and of the accounts of the respective partners 
with it, as standing in theif books ; from which that bal- 
ance of $381 52 is the result} and it states that the plain- 
tiff, Melvin, had applied to the defendants to open the ac- 
counts aud correct them, and that the latter had refused — 
The bill further states, that the plaintiffs are unable to point 
out positively in what manner the error arose, or in what 
item or items it consisted ; but it alleges that the defendants 
were indebted to the firm in the sum of $478 12; of which 
$85 were for merchandize and appeared in the books among 
the general accounts, and $393 12 were charged in a mem- 
orandum in the cash book, which latter sum the plaintiffs 
are convinced was omitted to be charged to the defendants 
in the account settled, and, with some other small mistakes, 
made an errorto the amount of $402 07. The bill then 
seeks a discovery from the defendants of the items compos- 
ing the account stated, and whether they did not omit to 
charge themselves with $478 12, or $393 12, or some other 
sum, with which they ought to have been charged, and what 
sum; and, also, whether they did not make improper char- 
ges against rhe plaintiff, Melvin, and what they were. And 
against the sum of $402 07, the bill prays an injunction 
and relief. 

The answer admits the settlements, and that they were 
founded on accounts made out by the defendants; that there 
were errors in the first, but that they were discovered and 
corrected on the 19th of of December, 1837, when the se- 
cond bond was given. ‘I'he answer states that there were 
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various other dealings between the eae particularly Jane 1643 
for goods furnished from another store 3 se 
cannot recollect the items composing the 
by them; but that they were-drawn ¢ 
nectedly and minutely set forth all the ¢ 
parties in partneyship and otherwise; ahé tl at t the same, as 
the detendants believed and still belive, contained @ full, 
fair and just aceaunt between the Parties, and was at the 
time delivered to the plaintiff, 
the defendants. And»the'defen 
binding and conelasi onl Bedme error be shewn thervin. 
The answer deniés that: 7 ants refused to-re-examilye 
the accounts ; but, ot thé\@iindiady, it states, that, whea' the 
plaintiff, Melvin, sometime after the settlement, s 
that there Was an ertor, the defendants offered, ifthe said 
plaifiti ff oo ae the settlement and point out any er- 
rof-in it, eitl omission or false charge, that they would 
correct it ; é said plaintiff mR, ys or omitted tp shew 
the accounts, apd said they were lost. “And they submit now 
to correct.any error that can be established in their settlement, 
A witness, examined for the plaintiffs, states that he had 
been f clerk in: the store, gnd was present when thie settle- 
ment of. the 14th of December was made. He is unable to 
state the-content$ of the account then- stated betwéen the 
parties; but he thinks that the account against the defend- 
ants in.the cash book of about : $393 12, as stated in the 
bill,.was not brought‘into that.settlement ; and he also states, 
that ‘some. of the cash, whith made uprthat sum, might, ptoba- 
bly; haye been laid out by the defendants for-cattle and-other 
effects for the firm, and not - applied to the defendants’ own 
use. . This witness also attested the bond given on the last 
settlement of December 19th ; and says,it was giver for. the 
agrved on by the paitles, as being due afterthen cor- 
=. all the errors of the previous. settlement, as-far as 


then detected ; but that those corrections were made oy the 
account by the parties themselves, who communicated to 
him the result alone, and did not mention the particular cor- 
rections on either side, nor does he know them. - ° 

G 
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June 1843. "Phe canse was.set for hearing upon. the bill, answer and 
n the deposition of this witness. . 


No counsel dor the plaintiffs, ” 
Hoke for the-defendants. ' 


Ruri, ©. J. ‘The plaintiffs must tail:for want of the 
_Teguisite proof of their case, . Having giyen their bond on 
the settlement of accounts, they cannat be relieved from it, 
but for error in the accounts. “If they can shew an error, 
they may surcharge and falsify the acconnt-stated. The 
statements of ‘this bill as to ertors, are very vague, and not, 
indeed, very intelligible; and, probably, if the defendants 
had chosen, the plaintiffs might have been stopped in limine 
for that reason. But the defendants submit to answer, and 
in the answer submit to correct any. efror the other party 
maybe able fo establish. By the answer the defendants 
purge themselves of all kpowledge or belief of error, though 
they state themselves t6. be .uriable to answer fo particular 
items being or not, being cherged or credited in the account 
stated, becanee one of the plaintiffs himself had the posses- 
sion.of the original settlement, and. the defendants had no 
counterpart thereof; and the defendants’ memory would not 
serve them to re-state the accounts at the Gistance. of more 
than three years. The plaintiffs, therefore, gai: nothing by 
the discovery sought from the defendants; and ‘the latter 
give a reasonable account of their.inability to make it more 
full;.and insist that the ‘contents 6f the account should be 
made appear by the production of the account itself. Cer- 
tainly, like-every other writing, the contents must be shewn 
by the instrament itself; ‘and, without being informed what. 
were the matters embraced in the account, itis impossible to 
determine,” whether, the settlemént was right or wrong.— 
Therefore, the plaintiffs should have accounted for the non- 
production of that document ; which they have not done. It 
is true, thé’ defendants state the plaintiff, Melvin, told them 
that hie had’ lost it, and, for that reason, urged him.to go in- 
to a settlewient anew, which the defendants declined: But 
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the plaiatiffs ave not proved ‘the destruction of the jostritads : 
ment, nor stated npon their own.oath what has become of.> 
it, nor even given secondary evidenee.of its contents. They 
have, indeed, examined ove. witness, to prove that, in & pre: - 
vious settiement, which all parties admitto have been erro- 
neous, a particular debit against the defendants was proba- 
bly omitted... But the witness, without clearly establishing 
even that, informs.ns, that there’ was a subsequent: *settle- 
ment, of the contents of which he is ignorant, and upon which 
the bond was given, which zives-rise to the present contro- 
versy. “Now, it may have been, that one.of the. errors of 
the first settlement, which was*eorrected,in the-second,-was 
with regpect:to the sum of $393 -12, which the plaintiffs 
State was omitted, as they suppose; and this is the-more 
probable, as that sum~ig so-near the amount of the total ér- 
rors claimed in the bill, namely $402 07. But, however that 
may be, it is the plaintiffs’ misfortune. not* to-be able, by-an 
admission drawn from the defendants or by other evidence, 
to shew us- what was included in the settlement ; and, con- 
sequently, we canuot see that the accoum: embraced any 
false charge, or omitted any proper credit, 
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Per Curram, _.. Bill dismissed with costs, 


PETER BEAM ts. CHARLES BLANTON“AND JAMES » 
CLARK. ’ : aM 


According to the ryles of 4 Court of Eqaity, am injunction to restrain pre. 
ceeding with an execution is a mandate to the creditor, not to the officer, and 
the person to be restrained thereby should be made a party to the proceed: 
ings. 

A vendor of a chattel has no lien upon the chattel for the unpaid purchase 
moriey. ‘ 

Nor has the surety of the vendee of a chattel any such lien. 


Cause remoyed' from _ the Court of Equity of Cleyelatid 
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Dee. 1843. County, at and Term 1943, by consent of parties, to the 
Bead | S!Preme Court. - 

v The Bill was filed in July~ 1842, -” its material alléga-- 
Bhnian- sions are, that,at a sale thade on ‘the seventh day of the pre- 
ceding month by Prior McBntire as-administrator-of Rebec- 

ca McEntire, the ‘defendant, Clark, bid off a negro man 
slive by the mame of Brisk at the price of three hundréd dol- 

lars and five cents, and, according to the terms of the sale, 
executed his bond jointly witn thg plaintiff Beam fer the 
said ~sum, payable at’ #2 months; that, in -bidding- off the 

said negro, the said defendant acted, by express agreement 
with the plaintiff, merely as his, the plaintiff’s agent and for 

his, the plaintiff’s, benefit; that the said défendant was an 
nttérly insolvent man, ani the plaintiff never ‘wonld have 
joined the defendant in the said bond, but upon the express 
agreement and promise of the said defendant, immediately to 
transfer to the plaintiff the Jegal title in the slave so bonght 

for the-plaintiff; that as soon as the bond for the price of the 
negro 'was executed; the defendant, Blanton, as sheviff, levied 

ah execution or executions upen the slave as the property of 
Clark, althqugh the said Blanton knew that the ‘slave had 
been parchased by Clark for the plaimtiff; that the defend- 

anit, Slark, had refused to convey the slave to the plaintiff, 
alleging that he purchased for himself and that the plaintiff 

was to give him one hundred dollars for-his bargain, whick. 
allegation the plaintiff alleges to be utterly ‘false; and 

that the said- defendant hath sold the said slave to the 

said Blanton, who claims him as his own property. The 
prayer of the bill is, that the defefdants may be declared trus- 

tees for the plaintiff, and be decreed to surrender the said 
slave to him, arid that Clark be decreed to execute a title 
therefer to. the plaintiff, that the said slave be held liable for 

the payment of the bond aforesaid, and, in the mean time, an 
injunetion may be awarded to restrain the defendant, Blan- 

ton, by himself or deputy, from selling the said slave, and 

for general relief, “An injunciion was granted according to 

the prayer of the bill, and, notwithstanding its dissolution 
was prayed for-upon the coming im of the answers of the de- 
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fondants, it has beew continued until the hearing. Dec. 1843 


The defendant, Clark, denies by his answer that he bid en 
off the slave as the agent of the plaintiff, ar at his tequest, or ' 
under any agreenfeut of any kind with him; but~ declates 
that he’ purchased solely for Himself and’ with a view to spet- 
ulation, and that the plaintif joined-him in the execution of 
the bond for the, purchase money ag his surety. He declares 
further; that, after the lévy of certain executions, one by the 
defendant Blanton and the'other bya constable, upon the 
said-slave as the property of the defendant Clark, the plain- 
tiff -proposed to the said defendant to take the said negro off 
his hands, and it was finally agreed between them that the 
plaintif€ should satisfy said executians, substitute his bond 
with good suseties in the place-of that previously given for 
the price, and the defendant should relipquish the slave to 
him; that the plaintiff failed to comply with this agreement; 
that Blanton then took the slave into his possession, and the 
plaintiff told this deferdant to do the best he could with him; 
that thereupon it was arranged between this defendant and 
Blanton, that, if this defendant could not setl him for a great- 
er price, which he was at liberty: to do, the negfo should be 
put up at sule undef the execution at the price of $259, and, 
if no person bid any more, Blanton Shoyld take hifm at that 
price. This defendant farther ‘states, ‘that he has satisfied 
both the executions levied oy the ‘negro, that the ‘bond for 
the purchase money is not yet due, and that he will beable 
to make arrangements to meet it, When it shall fall due, 

The defendant Blanton ‘denies in his answer all knowl- 
edge whatever, that thedefendant Clark had bought the'slave 
in question under.any agreement with, oras the agent or at 
the request of the plaintiff;. deelites tliat he levied upon the 
said slaves as the property of his co-defendant, without any 
suspicion that the plaintiff had or-claimed an interest there- 
in; states the subsequent attempts {hat were made by the 
plaintiff to make an “arrangement with Clark and the final 
abandonment thereof, as set forth in the answer of his co- 
defendant; admits that the exetition in his hands has been 
satisfied: and, after setting forth the inchoate and conditional 


Vv ~ 
Blanton. 
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Dec. 1843 agreement, mentioned by. his co-defendant, for his purebase 
~ of the slave, represents the same as wien been put an end 
to by the filing of the bill. ° 

To these answers replication was filed, the postion pro- 
ceeded to take proofs and the cause was set for hearing. 


one 
Bienten. 


_No counsel for the plaintiff. ' 
Hoke for the defendants. 


Gastown, J. As thé eause is before tis to be Heard upon 
the pleadings arid proofs, it is not necessary to express an 
opinion upon the regularity or propriety of the injunction, 
which was granted upon the filing of the bill and contin- 
ued until the hearing, to forbid the sheriff from selliug the 
slave nnder ‘legal process.” But it-may not be amiss to sug- 
gest, that, according to the rules of a Court of Equity, an 
injunction to restrain proceeding with an execuction is a 
mandate to the creditof, not fo the officer, and the person to 
be restrained thereby should be made a party to the pro- 


ceedings. 

_ We see ne ground for a decrée that the slave shall be li. 
able for the payment of the bond given to secure the pur- 
chase money. I England, “where the lien of a vendor for 
the unpaid purchase money is carried very ‘far, we are not 
aware that suclf a lien is aecognized in the case of the sale 
of a chattel; and, still fess, that it exists in favor Of a surety, 
who fears that he may be compelled to pay the price. 

But we hold that the plaintiff is entitled to relief, upon 
the proo’s that the defendant Clark purchased for him and 
as his agent. It is unnecessary to go y through the evidence 
miantely, One fact is gstablished by the'testimony of a 
number of witnesses, in direct opposition to the answer of 


‘Clark, that there was a previous agreement that he should 


buy for the plaintiff. It is proved by them, that, when char- 
ged by the plaintiff, as soon as the difficulty arose, that he 
had bid and bought as the plaintiff’s agent, he admitted the 
truth of the allegation. Besides this, one witness (Well- 
man) declares that he was present with’ the parties when it 
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was agreed that Clark should bid for the plaintiff as far as $300; Dee. 1843. 
that, after that sum had been bid, Clark applied to the plaintiff “> 
to know whether he might bid more; that he wastoldhe  v 
might bid as far as tén or twenty dollars more; and therefore Blanton. 
he bid five cents more and was declared the highest bidder. 
It may be, that he was to receive some price or compensa- 
tion for performing this agency, but there is no such allega- 
tion, nor, if there were, is there any proof to sustain it, Weare 
satisfied, also, upon the testimony, that; after the executions - 
were levied ‘and Clark‘insisted on: claiming the négro, the 
plaintiff. did endeavor to make the arrangement set forth in 
the answers. Bat tis fact is not iaeonsistent with the aver- 
ment, that .the purchase had been made by. Clark .as 
his agent. It is in proof that Clark was insolvent. The 
purchase had been ostensibly made by him,’ and. he having 
taken possession of the slave as his property, it was net ex-- 
traordinary that the plaintiff, who had joined in the.band, 
should begwillling to make some sacrifiee to obtain the pos- 
session of the slave and to be quieted in his title. It is also 
proved, that when the proposed arrangement had failed, the - 
plaintiff did declare, that he would forego his claim and rug 
the risk of-being’compelled to pay the bond; and if, upotr 
the faith of this declaration, any person’ bad bought from 
Clark, we should not alow the plaintiff to enforce this equi- 
table title ayainst such purchaser, But ho such purchase 
was made; nor is any title’ set up, adverse to’ that of'the 
plaintiff, except the title of his trnsteg, and this bill was filed 
to enforce the plaintiff *s claim within a fow weéks after the 
transaction. ~ P 

It does not’ appear, whether the bond for ‘the purchase 
money has been paid’ or not, nor by whom theslave has’ 
been held since the filing of the bill. While we declare, there- 
fore, that the slave was purchased’ by the defendant Clark, 
as the agent of the plaintiff, it must be referred to'the clerk’ 
of the Court to enquire and report, whether the purchase’ 
money has been paid, and, if so, by whom—what is‘the value 
of the'hite or services of the slave, since he has been with: 
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Dee: 1843 held from the plaintiff—and who has received the aenath of 
~~~ such hire orservices = > 


Per Curiam, | Reference ordered accordingly. 


RODERICK B. GARY & AL. vs. HENRY 1. GANNON. 


Whether a surety to a debtor can or cannot in arty caserequire the cteditor to 
resort to a collateral security, which he has obtained frorh the principal debt- 
er, be certainly cannot require him to fook to such. security in the first in- 
slance, if it*he not plainly a valid security, under which the creditor can 


have speedy, direct and certair redress. 
The court will hever undertake to dictate to the guardian af a ward to whom 


” he shall lend mofiey, nor how long he shall lend it to a°particular person. 
‘The investments of the ward's money are’ in the guardian's ion, as 
they are upon bis responsibility. . . 

This, was an appeal, by permission of the court, from an 
interlocutory order of the Court of. Equity of Northampton 
county, at Spring Term, 1843, his Honor Judge Manty 
presiding, dissolving thet injunction which had been obtain- 
ed by the plaintiffs in vacation. 

The facts appearing in the pleadings, are as follows : 

The bill sets forth that Samuel. B. Spruill was appointed 
the guardian of two injants, Robert and William Cannon, 
and. received ‘their estates—that the ‘plaintiff, Joseph J. Ex- 
um, and Bryan Randolph, the testater of the other plaintiff, 
Britton, were Spruill’s sureties for the guardianskip—that 
Spruill, alter converting to his own useconsiderable sums of 
money belosiging to his wards, resigned—that Henry J. can- 
non, the defendant, was then appoicted the guardian, and in 
behalf of his wards instituted actiors_on: the guardian bonds 
against Spruill, Exam, and Briton the executor of Ran- 
dolph,.then deceased—tbat in the suit bronght | in- behalf of 
Robert Cannen judgment was given io February. 1842, for 
$6,211 42, with interest uctil paid; and in that in behalf of 
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William, the judgment was for $6,389 31, with interest in 
like manner. The bill further states that Spruill was much 
embarrassed, and, indeed, insolvent, when he resigned ; and 
that soon afterwards, to wit, on the 16th of August, 1841, 
he executed to Henry J. Cannon a deed and assignment of 
all his property, in trust to secure certain debts therein spe- 
cified, and amounting to about $40,006 ; with authority and 
directions to the trustee to sell the estates conveyed, and ap- 
ply the proceeds in satisfaction of the debts pro raéa, if not 
sufficient to pay. the whole—tbat among the debts thus se- 
cured are those to the two infants, Robert and William Can- 
non—and that in. January, 1842, o: within a short time 
thereafter, the trustee sold the property for the sum of 
$13,308 20 ets. This bill was filed in November, 1842, 
and further states that the defendant, Henry J. Cannon, gave 
his bond to Spruill, while the latter was guardian, for $2000 
of the- money of the wards, lent to him ; and that after the 
judgmengs Spruill surrendered that bond to the defendant, 
the succeeding guardian, who accepted it in part payment of 
the judgments, and who was then, and at the filing of the 
bill, fully able to pay it. The bill further states, that the 
plaintiffs had applied to the defendant for an account of the 
trust fund, and requested him to apply immediately, in part 
satisfaction of the judgments, a just dividend of such portion 
of the fund as might be in hand, and for any residue of the 
judgments to give a reasonable indulgence, until the trust 
fund could be entirely got in, and opon a final settlement 
distributed. The bill also states, that the necessities or in- 
terests of the infants do not require that these debis should 
be called in ; for that their estates are not involved, and they 
have other ample means of maintenance, and the debts are 
perfectly secure— and, moreover, that the plaintiffs had of- 
fered to the present guardian, and still offered, any further 
security he might require, and to advance any sums he might 
judge proper for the use of the wards, until the true balance 
of the debts:‘could be ascertained, after the application of 
their proportion of the trust fund. ‘Ihe bill then charges, 
that the guardian, the defendant, refuses to admit any credit 
I 
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Dec. 1843. 


Gary 
Vv 
Cannon. 
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Dee. 1843. whatever. or to grant any forbearance, and ‘insists®n raising 

=~ the whole amounts of the judgments forthwith, and, to that 

vend, has sued out’ executions. The'prayer of the bill is, 

Cannon. that, as guardian, Henry J. Cannon may be decreed to ac- 
knowledge satisfaction of the judgntents or one of them, as 
tothe sum of $2,000, paid to him in- his own bond ; and al- 
so that he may render an-account of Spruill’s trust estate, 
and that such part of it shall be applied to, these judgments 
as may be found to be their rateable share; and, in the 
mean while, for an injunction against further proceedings at 
law. 

On the bill, supported by the usual affidavits, an injunc- 
tion was awarded in vacation, as to the sum of $5,000, part 
of the judgments. . 

Henry J. Cannon put in his answer, in whieh-he admits, 
that he was indebted to his wards in the sum of $2,000, and 
that he gave a bond therefor to Spruill, then the guardian: 
But he denies that he refused to allow a credit therefor on 
the judgments; and, on the contrary, he’states that he re- 
ceived the bond from Spruill at the time the judgments were 
rendered, and that he immediately acknowledged satisfac- 
tion of record for so mueh of one of the judgments ; and 
that it is only for the residue, after allowing that credit, that 
he took out execution. The answer; after admitting the 
deed of trust made by Spruill, as charged, further’ states, 
that, when he was about to sell the property, many judg- 
ment creditors of Spruill alleged that the deed was fraudu- 
Jent in Jaw, and void, and caused the property to be seized 
by the sheriff on their executions; and; the title being dis- 
puted, it was manifest that the property, if sold either by the 
trustee or the sheriff, would be sacrifieed, to the great injury 
of those creditors, whoever they might be, that were entitled 
to it—and, therefore, that it was agreed on the 7th of Janu- 
ary, 1842,;by botk sets of creditors, that a sale should be so 
made as to convey to the purchaser a good title at all events, 
and thereby get fair prices—and, in order thereto, that the 
sheriff should discharge his levies, and the sale be made un- 
der the deed and the price received by the defendant, as 
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trustee; but that a case should be made, or an action at law Dec. 1843. 
instituted between the sheriif and the trustee, tor the pur-" | "Gary 
pose of having the validity of the deed determined ; and, as 

it might be held to be valid or invalid, that the defendant 

should pay the money to the creditors provided, for therein, 

or to those entitied under the execution—and that, in the 

mean while, the defendant should invest the money in the 

purchase of such judgments as he might deem secure, so as 

to be able to raise it upon short notice, when needed for 

those who might be held entitled to it. As a part of the an- 

swer, the defendant exhibited the agreement referred to, 

which was executed under seal by the sheriff, the creditors 

by execution, by the defendant and by the present plaintiffs 

and the other creditors in the deed of trust, The answer 
then states, that the defendant made the sales as before men- 
tioned, and, in conformity to the agreement, invested the 
proceeds in good judgments, to await the decision as -to the 
right—that, immediately after the agreement, an action was 
brought and-acase made therein by counsel for the two 
classes of creditors, for the purpose of getting the judgment 
of the highest legal tribunal of-the State upon the point, 
whether the deed was good or not—and that. the same has 
been diligently pursued on both sides, but has not yet been 
determined ; whereupon it is uncertain, and, as the defend- 
ant is advised, doubtful, whether the deed will be supported 
or not, and, consequently, whether any thing will be deriv-. 
ed from that source, applicable to these debts. ‘The answer 
further states, that some money is needed to discharge claims 

upon the estates of the wards, which their former guardian 
left unpaid, and to defray the expenses of their education at 
the University where they ore students. But the. defendant 

admits, that the plaintiffs offered to make advances for those . 
purposes, and to give further security for the debt; and that 

he declined the offer, because he did not consider his wards 

or himself under any obligation to do so, and it was the in- 

terest of his wards, as he thought, as well as more conveni- 

ent to himself, to have the business of the former guardian- 

ship closed, and the funds invested in other hands. 


umm 
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Upon the answer, the defendant moved for a dissolution 
of the injunction, which was decreed; and the plaintiffs were 


then allowed to appeal. 


Whitaker for the plaintiffs. 
Bragg for the defendant. 


Rurrtn, C. J. All the statements of the Bill, on which 
an equity might be raised, are so directly denied or effectttal- 
ly avoided in the answer, as to leave no doubt of the correct- 
ness of his Honor’s decree. With respect to the debt, which 
the present guardian owed his wards, it appears that the 
bill proceeds on an entire mistake of fact. ‘The answer ad- 
mits, that it ought to have been credited on the judgments; 
but it states, that it was so credited at the time of taking the 
judgments. 

With respect to the transactions connected with Spruill’s 
assignment, without admitting that a creditor has not the 
choice of remedies, either upon a securety obtained from the 
principal debtor, or against a surety—leaving to the latter 
the benefit of the security by way of re-imbursing him; and, 
particularly, without admitting that infant creditors can be 
restricted to such a security on property as the debtor may 
have thought proper to provide; we hold, that, at all events, 
the surety cannot require the creditor to look to such a se- 
curity in the first instance; if it be not plainly a valid secu- 
rity, under which the creditor can have speedy, direct and 
certain redress—as much so as that, which the law gives 
him against the surety himself. 'The-debtor and the surety 
have no power to embarrass the creditor in any such manner. 
And we hold this the more especially, when the supposed 
security cannot be enforced, but is suspended in its opera- 
tion indefinitely by a litigation, instituted to determine its 
validity, under in arrangement between the sureties them 
selves and those who contest the deed. ‘The trustee might 
have sold for cash such title as he had under the deed; and, 
alter applying the proceeds, whether little or much, there 
could be no objection to the creditors then raising the balance 
from the sureties. But to avoid a loss to themselves from 
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such a sale, the sureties interposed and had asale in another Dec. 1843. 


manner, by which better prices were to be realized, and for 
their benefit, in case the deed should be held good; but that 
question is yet to be determined at law. It would be un- 
reasonable, that the.creditor should be compelled to await 
the decision, and suspend proceedings on a judgment, alrea- 
dy obtained at law against the principal and the sureties. 

As.to the allegations, that the debt is or will be made se- 
cure, and that the situation of the infants creates no necessi- 
ty for calling it in; it is sufficient to say, that, if true, it con- 
stitutes no equity in bar of the execution. It is the duty. of 
a guardian to keep the ward’s money at interest and on good 
security; and that, under the penalty of being answerable 
for compound interest, if he will not reasonably endeavor to 
maixe it, and for the debt, if he allows it to remain on insuf- 
ficient security. The court, therefore, never undertakes to 
dictate to whom a guardian shall lend money, nor how long 
he shall lend it to a particular person. The investments 
are in the guardian’s discretion, as they are upon his respon- 
sibility. 

It must, accordingly, be certified, that there is no error in 
the decree; and the plaintiffs must pay the costs in this 
Court. 


Per Curiam, Ordered accordingly. 


Gary 
Vv 


Cannon. 





EQUITY CASES IN THE 


JOHN LUNN, ADMINISTRATOR OF A. GRIFFIN, ve. JAMES F 
JOHNSON, ADMINISTRATOR OF B. JOHNSON, 


Dec: 1843 Silence inan answer as to any matter charged in the bill does not ameunt to 
———— an admission of the fact. 

Whén an answer is believed to be designedly defective, for the purpose of 
imposing on the plaintiffthe burthen of proving what the defendant is, in eon- 

4,,8cience, bound to admit, the proper course is to except to the answer and 
compel the defendant to put in a complete one. 

When in justification of cofiduct, not equitable, charged in the plaintiff’s bill, 
the defendant alleges that the -plaintiff had improperly pleaded at law the 
statute of limitations to some of his claims, it is incumbent on him to show 
that it was unconscientious in the plaintiff to avail himself of such plea- 


This‘cause was removed by consent from the Court of 
Equity of Davie County at Spring Term 1843, tothe Su- 
preme Court. 

The plaintiff’s bill was filed in January 1840, and therein 
he alleged, that he was the administrator of Anderson Grif- 
fin, who departed this life in the year 1834 intestate—that 
the said intestate and one Baker Johnson had carried on va- 
rious dealings with each other—that the said Griffin held 
various notes of said Johnson payable to different persons, 
which, at the request of the said Johnson and upon an un- 
derstanding that the amount thereof should be credited to 
the said Griffin upon a settlement, he had purchased, with- 
out taking an assignment thereof—that Griffin bad also paid 
off a bond, in which he had been the surety of Johnson, ex- 
ecuted to one Josiah Cox, in Februery 1833—that, since the 
death of Griffin, the plaintiff, with the funds and for ,the 
benefit of the estate of his intestate, had purchased two notes 
executed by Johnson to Foster Turner& Co., but had taken 
no assignment thereof—that, in a conversation between the 
plaintiff and the said Johnson, the latter admitted all the a- 
bove claims to be good and agreed that they should be al- 
lowed in the settlement of the dealings between himself and 
the plaintiff’s intestate, and on the 18th of April, 1839, con- 
fessed judgments for all.pfthem, except the claim for money 
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paid as his surety on the note to Josiah Cox and that for the Dec 1843 
two hotes purchased from Turner & Co. The plaintiff | Lon 
further alleged, that, a suit having, been instituted against 
him as the administrator of Andrew Griffin by the said Ba- 
ker Johnson, on account of certain demands of the said John- 
son against the said Griffin, arising out of their dealings a- 
foresaid, the cause came on to be tried at the Fall Term 
1839, of Davie Superior Court, and on the trial the plaintiff 
claimed a credit for the respective itenis herein before men- 
tioned, but the said Johnson utterly refused to allow ther? 
and they were rejected—that the said Johnson obtained a 
judgment, excluding these credits, for the sum of $271 and 
costs, and issued an execution to compel the payment thete- 
of, and that shortly thereafter the said Johnson died intes- 
tate and insolvent to a large-amount. The prayer of the 
bill was for an injunction and for general relief. 

The defendant, the administrator of the said Johnson, an- 
swered the bill, and admitted that there had been mang deal- 
ings between the said Johnson and the plaintift’s intestate— 
that a.suit had been brought to ascertain the balance due up- 
on such dealings, and judgment obtained at the time and for 
the sum set forth in the plaintiff’s bill. By the -answet 
it was further admitted, that the plaintiff claimed on the tri- 
al, as set offs or credits against the demands of the defend- 
ant’s intestate, the same credits as are .claimed in his bill, 
and that they were all rejected; but the answer insisted that 
thereby no injustice was done to the plaintiff or to the estate 
which.he represents, because just demands of the defend- 
ant’s intestate to an amount exceeding that of all these offered 
set offs or credits, especially one for $300 with pine years’ 
interest and one for $170 with six years’ interest, and which 
demands were sought to be recovered in that ation, were 
held to be barred by the statute of limitations, whereof the 
plaintiff unconscientiously availed himself. The answer 
was entirely silent as to the agreement, charged in the bill, 
to allow as credits the claims now brought forward by the 
plaintiff, and, in regard to the insolvency ofthe estate of the 
defendant’s testator, distinctly charged in the bill, uses_this 


J denen 
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Dec. 1843 language, “the defendant admits that his intestate had very 
og little property at the time of his death, except the judgment 
v _ against the plaintiff’s intestate.” 

Johnson. Upon the coming in of the answer, a motion was made to 
dissolve the injunction, which had issued upon the filing-of 
the bill. This motion was refused and the injunction held 
over until the hearing, and the plaintiff replied generally 
to the answer. The parties having taken their proofs, 
the cause was set dewn for hearing. and removed to this 


court. 


No counsel appeared for the plaintiff. 
Boyden for the defendant. 


GAston, J. The ground, on which the plaintiff rests 
his title to relief here, is the breach of good faith on the > 
part of the defendant’s intestate, in refusing to allow the 
credits claimed, as he was bound to do by his agreement. 
The silence in the answer as to that agreement is a suspi- 
ciows circumstance; bnt, according to the rules of a court of q& 
eqitity, it does not amount to an admission of the matter +” 
charged. When an answer js believed to be designedly de- 
fective, for the purpese of imposing on the plaintiff the bur- * 
then of proving what the defendant is in conscience bound 
to admit, the proper course is to except to the answer and 
compel the defendant to put ina complete one. The agree- 
ment’ being neither admitted nor denied, the plaintiff is put 
to proof of it, and the only evidence tending to establish it 
is that of Tennison Cheshire. This witness deposes, that 
on the 18th of April, 1839, the defendant's intestate confess- 
ed before him as a magistrate, and upon that confession the 
witness rendered, nine judgments, which he particularizes 
by their respective amounts—that the said intestate request- 
ed the plaintiff not to press their collection; and assured him 
that they shonld'all be allowed in the settlement of whatev- 
er recovery the said intestate might make in the suit then 
pending. No proof is offered of an agreement extending to 
the other claims of ‘the plainuff, nor does he prove at all the 
liability of or a° paymepy by* his intestate, because of the 


& 
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note alleged to have been executed by him as surety for the Dec. 1843 
defendant’s intestate. ‘To the extent of the agreementthus |, ~ 
proved, we think the plaintiff is entitled to relief. Hecould — v 
not set up these claims as set offs at law, for the judgments Sememe. 
were rendered since the death of his intestate, and therefore 
were not due in the same right as the demands sought to be 
enforced by the plaintiff in the suit at law—and besides, the 
judgments were not rendered until atter the suit at law had 
been brought and the cause put to issue. 

The breach of the agreement to allow these judgments 
as credits is sought to be excused, because the plaintiff ua- 
conscientiously availed himself of the statute of limitations 
to bar some of the demands against his intestate, sought to 
be recovered in thataction. The alleged fact is not shewn 
by any proof, and, if it were shewn, there is no matter in e- 
quity alleged or established, rendering it unconscientious to 
plead that statute. 

The court directs a reference to ascertain what will be 
the true balance due to the defendant as administrator of Bae 
ker Johnson upon the judgment rendered in favor of his_in- 
testate, after deducting the amount of the several judgments 
confessed by the said intestate before the magistrate, and re- 
serves the case for further directions upon the coming in of 
the answer. 


Per Curiam, Reference ordered accordingly. 





Dec. 1843, 
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JAMES DALRYMPLE & AL. vs. ANDREW SHEPPARD & AL. 


A. having a judgment at law against B. a contract was made between them, 
by which, as B. understood it, he was to pay the amount on a note or bond 
due by A. to another person. B. accordingly so paid the amount and had 
a credit endorsed on the note of A, for the amount of the said judgment. 
But A. declaring his understanding to be that B. was to pay the whole a- 
mount of the note which was greater than that of the judgment, and alleg- 
ing that he claimed no benefit from the credit which had been placed on 
the note, issued an execution on his judgment, whereupon B. obtained an 
injunction. Held, upon these facts appearing in the bill and answer, that 
the court would not dissolve the injunction upon motion, but would continue 
it until the hearing. 


Appeal from an interlocutory order dissolving the injunc- 
tion at Fall Term, 1833, of Moore Superior Court of Equi- 
ty, his Honor Judge Barre presiding. 

The plaintiffs state in their bill, that two judgments were 
recovered by the defendant Sheppard to the use of the de- 


fendant Curry in Moore County Court against the plaintiffs 
Dalrymple & Cox, in which Dalrymple was the principal 
debtor—that Curry was indebted at the time to one Mc- 
Neill’s executors in a sum of more than $600; a sum much 
larger than the amount of the two judgments—and that it 
was agreed between Curry and Dalrymple, that, if Dalrym- 
ple would procure a credit, to the amount of the two judg- 
ments to be endorsed on Curry’s note in the hands of Mc- 
Neill’s executors, it should be a satisfaction of the two judg- 
ments—that the plaintiffs did procure the said credit to be 
endorsed on Curry’s note by McNeill’s executors—and that 
they gave the said executors their own note for the amount 
thus endorsed as a credit on Curry’s note. The bill further 
sets forth, that Curry, when informed of what had been 
done, refused to enter satisfaction on the judgments, alleg- 
ing that the plaintiffs were, by the agreement, to pay off and 
extinguish his entire note in the hands of McNeill’s execu- 
tors, before he was toenter satisfaction or release the said 
judgments ; which allegation the plaintiffs say is not true— 





SUPREME COURT OF NORTH CAROLINA. 75 


and that Curry has since issued executions on the judgments, Dec. 1843. 
and caused them to be levied on two tracts of land, and Baliyuele 
threatens to have them sold. The bill then prays foranin- v 
junction. \ aaa 
The defendant Curry put in his answer, and therein he ad- 
mits all the material charges of the bill ; except that he 
says, he offered to Dalrymple, that, if he would take up the 
note, which McNeill’s executors held against him, Curry, 
(which he admits was larger than the judgments) and ‘sur- 
render the said note to him, he would then cause satisfaction 
to be entered onthe said two judgments. Whereupon, he 
says, Dalrymple left him, without saying anything more on 
the subject—and that, afterwards, instead of taking up his 
note, the plaintiffs, without his knowledge, made an arrange- 
ment with McNeills executors, whereby a credit of five hun- 
dred dollars was entered on his, Curry’s, note in their hands. 
The defendant, Curry, further says, that he now claims no 
benefit of this credit ; and that, if he is bound to admit it, 
the amount of his two judgments, costs and sheriff ’s com- 
missions was five hundred and thirty dollars—that thirty 
dollars are still due him on the said judgments. The said 
defendant denies that he ever made the agreement set forth 
in the bill, or any other agreement, except as above stated. 
On this answer coming in, the court, on the motion of the 
defendant, dissolved the injunction in ¢oto ; and the plain- 
tiffs, by permission of the court, appealed to the Supreme 
Court. 


Winston for the plaintiffs. 
Strange for the defendants. 


Dantet, J. The defendant, Curry, has got credit for 
$500 on his note to McNeill. In his answer he says, indeed, 
that he does not claim the benefit of that credit. But he has 
not caused the endorsement of that credit on his note to be 
expunged, nor has he procured the plaintiffs’ note to Mc- 
Neill’s executors to be given up: he has as yet the benefit of 
the said credit. And it seems to ug, thatuit would be impro- 
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Dec. 1843. per, in the present state of the case, to permit him to collect 
Dalrymple the whole of the money on his two judgments. The de- 
vy _ fendant, Curry, contends, that the arrangement made by Dal- 
Shepperd. rymple with McNeill’s executors, was voluntary and with- 
vut his request or authority: and; therefore, if the plaintiffs 
should be placed in any difficulty in consequence of the is- 
suing of his execntions on the two judgments, that difficulty 

will have been brought about by the improper conduct of 
Dalrymple himself. But the answer admits there was a com- 
munication between the partics, whereby Dalrymple might 
satisfy the judgments against himself by discharging Curry 
from his debt to McNeill, either pro tanto or entirely. 
Whether the agreement was for the one or the other, is a 
question upon which the parties are at issne. But admit 
that, in fact, it was the latter: It is yet clear, that Curry 
ought not to avail himself of Dalrymple’s mistake of the 
agreement, or his inability to comply literally with it, -by ta- 
king the benefit of what Dalrymple has done toward the 
performance of the agreement, and, at the same time, to 
raise the sum from Dalrymple a second time on execution. 
Curry has a credit with MeNeill for $500, paid for him by 
Dalrymple; and, therefore, the latter is entitled-to eredit 
therefor on his debts. But, it is said, that Dalrymple was to 

pay $30 or $40 more, before the judgments against him were 

to be deemed satisfied. If that be so, it will forma good 
reason why he should yet be decreed so to do, when the a- 
greement shall have been established by proofs, and, as es- 
tablished, appear to be fair and legal. But until the case 

can be heard upon the proofs, the injunction should stand as 

a necessary protection to the plaintifls from being compelled 

to pay again what they have already paid for Curry. A- 
gainst this, it is said, that the answer disclaims the benefit of 

the payment to McNeill. But that is manifestly a subter- 
fuge; sivee, as has already been stated, he actually has the 
credit, and the plaintiffs, in his stead, are actually bound to 
McNeill for the gioney. The contract must either be re- 
scinded or executéd, in tefo ; and, as that has not been done 

by the parties, it can now only be done by the court on the 
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hearing—to which time the inyunction shon|d be kept up, ex- Dec. 1843. 
cept as to the sum of thirty dollars. The decree was there- gs 
fore erroneous, and must be so certified ; and the delendauts 

must pay the costs in this court. 


Per Curiam, Ordered a¢cordingly. 


JOHN KING os. WILLIAM P. LINDSAY & AL, 


Where A. covenanted to deliver to B. a quantity of corn, and B., in consid- . 
eration thereof, by a separate covenant, executed at the same time, contract- 
ed to deliver to A. a quantity of bacon, and A. baving failed to perform his 
covenant, sued B. at law upon his (B's) covenant—/eld that the two cov- 
enants growing out of the same contract, and executed at the same time, are 
to be taken together and regarded as one instrument; and B. not being able 
to defend himself at law was entitled to relief against his covenant in Equity. 

Held further, that one who had purchased B’s covenant and taken an assign- 
ment of it from A., without notice of B's equitable defence, was still bound 
by the same equities to which A. was subject. 

It is the duty of the assignee of an unnegotiable paper to make enquiries of 
the obligor, and, if he does not, he takes it subject to all the — 
gainst the ass'gnor. 

If the obligor, upon such enquiry being made, misinform the assignee, or if he 
acquiesce in the assignmenf, and delay for a long time to biing forward his 
equity, such conduct might relieve the assignee from such equity. 

The cases of Welch v Watkins, > Hay. 369, and Moody v Sitton, 2 Ired. 
Eq. 381, cited and approved. * 


Appeal from an interlocutory oder of the Court of Equi- 
ty for Guilford county, at Fall _ 1843, his Honor Judge 
Man ty presiding. 

The bill in this case, which was $ filed i in September, 1841, 
sets forth, that on the 2lst of February, 1840, the defend- 
ant Lindsay contracted with the plaintiff to. sell him 400 
bushels of corn, to be delivered the next day, for 1280 
pounds of bacon, to be delivered by the plaintiff on the 15th 
of April following; that the plaintiff then’ gave his cove- 
nant to Lirdsay for the delivery of. that quantity of bacou 





78 


EQUITY CASES IN THE 


Dec. 1843 on the day mentioned, and, at the same time, Lindsay exe- 


King 
v 
Lindsay. 


~ cuted tothe plaintiff a covenant for the delivery of the corn; 


that this occurred in Guilford, where the plaintiff resides ; 
that Liadsay also gave the plaintiffa letter to a person, in 
whose care he alleged he had corn, directing him to deliver 
400 bushels to the plaintiff. The bill further states, that, im- 
mediately thereafter, Lindsay went to Madison, in Rocking- 
ham county, where the defendant Black resided, and there, in 
satisfaction of a previous debt of $75 and for the further sum 
of $55 then advanced, he sold to Black the covenant given by 
the plaintiff and delivered it to him—that Lindsay’s agent 
did not deliver to the plaintiff any corn; but informed him, 
when he applied for the corn, (and such was the fact,) that, 
whatever there was, it had been seized by attachments a- 
gainst Lindsay, who did not return to Guilford, but, being in- 
solvent; immediately absconded. The bill further stated, 
that, when the plaintiff’s covenant fell due, Black caused a 
suit to be instituted in the name of Lindsay, and recovered 
judgment for the value of the bacon, interest and costs; and 


- the plaintiff prayed for an injunction and relief. 


In the answers of the defendants the agreementsstated in 
the bill are admitted, and it is alleged that the plaintiff did 


‘receive some corn from Lindsay’s agent; but no quantity is 


mentioned ; and the defendants further state, that, by dili- 
gencé, the plaintiff might have obtained the whole quantity 
contracted for, before the levy of the attachments. Black 
also answers that he had no Knowledge of the considera- 
tion, on which the plaintiff gave his covenant, which ex- 
pressed no consideration nor condition, but is absolute on its , 
face, for the delivery of the baeon; and that on the faith 
thereof he purchased it for a full price—and he insists, that, 
being a purchaser for a valuable consideration, and without 
any knowledge or supicion-of an equity on the part of the 
plaintiff, he has a right to raise the money on the judgment 
to his use. 

Upon the answers the defendants moved to dissolve the in- 
junction; but the Court refused the motion and continued 
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the injunction to the hearing; from» which the defendant Dé- 1843 


Black appealed, ; % King 


Graham for the piaintiff. ; sie + , Linhep: 
Morehead for the defendant. . $ vj 


Rurri, C. J. In the view of this Cou: e.two cove- 
nants, growing out of the same contract waned atone 
and the same time, are to be taken together aud régarded as 
one instrument; and although at law, fram the forms of 
pleading, the present plaintiff could not avail himself of the 
default of Lindsay in not performing the agreement on his 
part, but was obliged to submit to a judgment ‘for the value 
of the articles, which he contracted to deliver, yet there is 
no principle of equity better settled, than that a person shall 
not insist upon the execution of a contract by another, when 
he, himself, has failed and is unable to fulfil the stipulations 
on his part, which formed the inducement to the other party 
to enter into the contract. It is a case in which the consid_ 
eration wholly fails; but as that cannot be shewn at law, 
when the contract is in the form of independent covenants in. 
separate instruments, the plaintiff is under the necessity o¢ 
coming here to restrain the other party from the uyjconscien- 
tions use of that legal advantage. Therevis a clear equity 
in favor of the plaintiff against Lindsay, who canobdt be al- 
lowed to nae the plaintiff pay for what he bever got and 
cannot get, That equity, indeed, was but feebly question- 
ed at the bar; but the case was put on another point. 

It was said, “that an equal or superior equity arises in fa- ° 
vor of the other defendant, Black, as a purchaser for value 
and without notice of the plaintiff’s equity. But thatis con- 
trary to settled principles. For the advantage of trade and 
the credit of negotiable paper, the assignees of such instru- 
ments, before their dishonor, held them as absolute owners % 
both at law and in equity, without any regard to the state of 
the dealings between the original parties, unless the assignee 
have notice that his assignor “ought net ‘to pass ‘off the paper. 
That is by force of the law merchant, or the.statutes which 
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Dec. 1843 authorize and encourage thé negotiation of those instru- 


King 


v 
Lindsay. 


ments, and, consequently, should protect those who innocent- 


‘ly take them. But for that reason, it is clear that an as- 


signee could have only the rights of the assignor; since 
the latter can ) pass no more than he has. And sueh, there- 
fore, is thevtale of equity: in respect to the assignment of 
choses inva Or instruments not legally negotiable. The 
rule has been dften laid down and never disputed. In Coles 
v Jones, 2 Ver. 692 it is said, that the assignee, though 
he comes in upon full and valuable consideration, takes a 
bond (not negotiable) subject to the same equity, as it was 
in the obligee’s hands. In Tuston v Benson, 2 Vern. 764, 
jt is again said, that the assignment to the creditors did not 
alter the case: a bond, being assignable only in equity, is 
still liable to and attended with the same equity,as if remain- 
ing with the obligee. And in the same caseja@s. reported in 
1 Pr. Wms. 496, the doctrine and the reasons for it are yet 
mofe fully stated. Itis theredeelared, that the assignee is in 
no better condition thanthe assignor; forsuppose one should 
assign over a satisfied bond as a security for a just debt, the 
assignee could not set it up in equity, as it receives no new 
force from the assignment. And it was laid down, thag it 
was incuimbent.on any one, who took an assignment ofa - 
bond, tobe informed by the obligor concerning the qittinteem 
due upon it; which if he neglected to do, it was his own 
fault, and he should not take advantage of his own laches. 
In trath, the-assignee of a chose in action gets no titlé to it, 


_ properly speaking, and «annot be said to be a purchaser 


without notice. He gets only the right to use the assignor’s 
name to enforce the claim, and there to recover what the 
assignor might; and the very Matare of -the subject warns 
him of the necessity of enquiring respecting | the obligor’s e- 
quity, and, therefore, amounts to notice of such equity. If, 


“Upon enquiry, the obligor misinform him, or if the obligor 


acquiesce in the assignment, and delay for a long. time to , 
bring forward his equity, such conduct might vary the rule, 
and give the assignee rights, which the assignment itself 
would not. The general principle has also been long recog- 
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nized in this Sein REY Wat t TiN. 940; sed was Dee. 1843. 
recently acted on byt in M v Sicfogje? Iyed. 


Eq, 381. The present plaintiff has by*no. conduct at hie! 
impaired his equity, as between hf’ ad Black ; ani there- “Lindsey 
fore, the latter a in the place of ae 
the plaintiff has a H@ht to have deduéted f 

against him the value of-such part of the.‘ did not 
receive and the interest. thereon. ”t. , that’ was will, of, 
course, be the subject of. enquiry ier tp: igture stage of the 


cause, and in the meantime the injuriction was properly con- 


tinued. 
It will therefore be certified to the Court of Equity that 


there is no error in the decree appegled from ; and the ap- 
pellant mtst pay the costs of this Couft. 


Per Oyatan, Ss Ordered accordingly. 


 ( a 
: + “at : . 
a rs “EDMUND B. FREEMAN ve. ALSEY EATMAN. 


| of land, before our Statute of 1840,.ch. 28, though 
meritorious purpose of providing for a wife or children, was, bythe — 

» Statute 27 Eliz. c. 4, fraudulent and void against a subsequent purchaser for 

S whether the purchaser had notice or net of the prior convey- 


Evenigvhere t of purchase is executory and the purchaser is in- 
a prior torious settlement, that settlement is a nullity as against 
the , who has a right to call for the legal title. 


The case of Clanton = Eq. 13, cited and approved. _ 


Thig,gause °WEBs transmitted by consent of parties, from 
the Counts, of, Equity of Wake County at Pall Term, 1843, 
to the Court. , 

- “The plaintiff set forth ‘in his bill, That on the 13th of 

1843, he contracted to sell to the délendant, at and 
for the price of three dollars per acre, ain tract of land. 
in Wake County, and the defeifdant executed under 

J 


‘ 
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Dec. 1843. his hand -and seal a memorandums of ‘the said contract of 


a !, 
Freeman 
v 


Eftman. 


sale, whieh was annexed to the- suid bill and prayed to be 
taken as part theredf—that, ‘immediately alter the said con- 
tract was made, the defendant took possession of the premi- 
ses under the s id contract, end had ever since continued to 
occupy the} “that sometime in the month of August, 
1843;he the defendant to complete the contract, 

offering on hig fart to have-the land surveyed according to 
the contract and to make a proper deed for assuring the title 
to the defendant, and desiring the defendant to pay for the 
same or to give his bond according to the contract, so soon 
as by a satisfactory suryey the number of acres, and there- 
by the amount of the purchase money, should be ascertain- 
ed: But thatthe defendazt declined to take any steps for ex- 
ecuting the said coptract, alleging that the plaintiff was not 
in a condition to make hini a good title to thespremises. The 
bill then further stated. that one Mercken Morris was the 
owner of the premises, and on the 8th of November, 1833, 
by deed conveyed or attempted to convey the same for the 
consideration of love and affection and of ore dollar to his 
sons Hilliard, Henry, William and Rufus, after his death— 
that on the.Gth of February, 1834, the said Merchen Mor- 
ris sold the said premises to one Lott Harrell for thesum ‘of 
seven hundred dollars paid by the said Harrell, and by a. 
deed of that date, in consideration of that payment, bargain- 
ed and sold the- same to the said Lott Harrell and his heirs 
—that the said sum of $700 was a full and vélfnable consid- 
eration for the said land—that the said Hasrelf vas, at the 
time 6f his said purchase, payment and taking the said deed, 
entirely ignorant of the said volpm@tary conveyance to the 
said Morris’ sons, and had no notice thereof either actual or 
constructive—and that the said Harrell, - iffimediately after 
his purchase, took possession of the premises, and eontinued 
to hold the same yntilthe day of November, 1838, when 
he sold and by deed duly conveyed the same to the plaintiff 
for the consideration n five hundred and ninety one dollars, 
the plaintiff havi notige whatever of the said volun- 
tary conveyance A that the plaintiff, immediately aiter 


a 
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his purchase, went into possession, and so continued until 5 1843. 
his contract of sale with the defendant*and his going into; 
possession as béfore stated. The bill further set forth that 

the defendant, not disputing any of the facts here stated as to 

the title and conveyances, yel insisted, that, in consequence 

of the said conveyance to the sons of the ‘said, Morris, the 
plaintiff had not himself, and of course coulé not odbivey, a 

good title to the said premises. And the plainttf thén pray- 

ed for a specific performance of his said contract, alleging 

that he could convey a good and valid title. 

The defendant in his arswef admitted the facts stated in 
the bill, and averred his willingness to complete the contract 
of purchase, provided the plaintiff could, under these cir- 
cumstances, convey to him a. good,. legal title, a question 
which he submitted to the Court. 


Badger for the plaintiff. 
Whitaker for the defendant. 


Rurrin, ©. J. The parties are agreed as to the state of 
the title, as respects the facts, and itis particularly set forth 
in the pleadings. ‘The defendant’s objection to carrying in- 
to effect his contract of purchase is} that in point of law the 
p: ‘aintiff cannot make him a good title. That depends up- 
on the operation of the deed made. in November, 1833, by 
Mr. Morris to his four sons, as against the plaintiff and his 
vendor, Harrell ; who were both purchasers for full value 
paid and took conveyances in fee, Without any notice of the 
deed to the sons, That deed is expressed to be made for 
love and affection, and one dollar, and purports to convey the 
land to the sons at the death of the father. The pecuniary 
part of the consideration is so obviously nominal and ¢olour- 
able, that the deed must be regarded as founded on blaod on- 
ly, and the instrument is, therefore, really a voluntary cov- 
enant of the father to stand seized to his own use during his 
life and afterward to the use of his sonsy, The opinion of 
the court is, that as a conveyance to the,sons, it is void as a+ 
gainst the ‘subsequent purchasers for wyaluable considera- 
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Dec. 1843tion, without notice ; and, therefore, that the, plaintiff is able 


Freeman 


v 


to make to the defendant a good title. 
Whatever doubt may be entertained, whether the purpo- 


Eatman. ses or the language of the act of the 27th Eliz. e. 4, author- 


ized the construction, we conceive, that, before our act of 
1840, c. 28, it was settled so firmly as not to be shaken by 
any aithority But that of the Legislature, that a voluntary 
conveyance, thongh for the meritorious purpose of providing 
for a wife or children, is, by that statute, made fraudulent 
and void against a subsequent purchaser for a fair price, 
though with notice of the prior conveyance. It was held 
that notice made no difference ; because, if the purchaser 
knows of the deed, he knows also that by law it is void. 
Gooch’s case, 5 Rep. 60. The doctrine has in more recent 
periods been several times much discussed and confirmed. 
At law there are the cases of Doe v Martyr, 1 New. Rep. 
332, Doe v Manning, 9 East, 59, and Hill v Bishop of 
Exeter, 2 Taunt. 69. It never has been doubted, that a 
purchaser without notice was within the meaning of the 
act, for upon such a purchaser the fraud is actual. The 
struggle was, whether one, who had notice of a prior deed 
before he bought, could or should be also said to be defraud- 
ed by it. As it -has been just remarked, it was held at law 
in the cases cited and others, that notice did not prevent the 
operation of the statute. To the same effect there are also 
many cases in equity. Evelyn v Templar, 2 Bro. C. C. 148, 
Taylor v Stile, stated in 2Snyden Vend. 160, In Purrer- 
taf v Purvertoft, 18 Ves. 84, Lorp Expon held, that a 
husband, who after marriage made a fair settlement on his 
wife, could not at her instance be restrained from selling 
the estate; because under the act the purchaser, though with 
notie® would get a good title, and, consequntly, it could not 
be against conscience to do what the statute sanctioned. 
And afterwards the purchaser of the estate in controversy in 
that suit, who bought and took his conveyance pendente lile 
and who was under the necessity of going into equity, be- 
cause the wife had the possession of the land and title deeds, 
and was threatening to fell tifhber, was relieved by Lorp 
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Epon by having a receiver appointed before answcr, which Dec. 1843, 
his Lordship put expressly on the ground, that the voluntary ‘Preanfa” 
settlement gave no title whatsoever against the purchaser, vv 
Metcalfe v Purvertoft, 1 Ves. & Bra. 180. In his judg- &*™™- 
ment Lorp Expon relied on, and must be considered as ap- 
proving, the previous decision of Sir- Wittiam’ Grant in 

Buckle v Mitchell, 18 Ves. 100; which is’a very strong 

case indeed. It was there decided, that a voluntary settle- 

ment is void, not only as against a purchaser who is so by 
conveyance, but also as to one, whose purchase rests in ar- 

ticles ; and such a purchaser had, upon his bill, a decree for 

specific performance against his. vendor, and those claiming 
beneficially under the settlement, and the trustees in whom 

the legal estate was vested. Sir Witi1am Garanr said, 

the construction of the statute was settled at law; and that 

it must receive the same construction and produce the same 

effect in a Court of Equify as in a Court of Law. There- 

fore the purchaser of an equitable estate ought no more to 

be affected by a voluntary settlement, than the purcha- 

ser of the legal estate ; for the party having the equitable ti- 

tle is in equity to. most purposes considered as the complete 

owner of the estate. - The same doctrine has been held by 

this court. Clanton v Burgess, 2 Dev. Eq. 13. 

The foregoing cases, most of them, need not have been 
cited for the purposes of the question now before the court, 
since there are here both an innocent purchase, without no- 
tice, for full value, and an actual conveyance from the fore 
mer owner, who was stil] in possession. But those cases 
have been adverted to as clearly showing, that even when 
the contract is executory and the purchaser is informed of a 
prior meritorious settlement, that settlement is made a nulli- 
ty as against the purchaser, who has a right to call for the 
legal title. It follows, of necessity, that there can be no 
question of the title now under consideration, even if no ac- 


tual fraud were contemplated by Morris and his sons. There 
must therefore be the usual decree for specific performance 
of the contract. > 


¢ 


A 


e ‘¥ '. ; . 
Per Curiam, Decree accordingly. 
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MALCOLM & GAUL & OTHERS vs. T. R. PURNELL, TRUSTEE 
&c. & OTHERS. 


Dec. 1843 A. makes a deed in trust to satisfy his creditors. The deed recites that A, 

—————"=_ owed several debts, which are specified by the name of the creditors'‘and 
his sureties. It states too that “he is indebted also to other persons whom 
he cannot now specify,” and further recites that “he is desirous of saving 
harmless the above named sureties and paying all his just debts, as well oth- 
ers as those named above, and of providing for his wife &c.” He then con- 
veys his property im trust, that out of the same the debts above named shall 
be first paid and the sureties should be saved harmless, and the remainiler 
&e. shall be applied to the sole use and benefit of his wife—/Held that, un- 
der the directions of this deed, ajl the creditors, as well those particularly 
named, as those not named, came in equally. 


Appeal from an interlocutory order of the Court of Equi- 
ty of Halifax county, at the Fall Perm, 1843, his Honor 
Judge Batcey presiding. 

This was a bill filed in order to have a proper construe- 
tion of a deed of trust made by- James Frazier to the defend- 
ant, Parnell, and to have the trust fund applied under the 
direction of the court. The material parts of the deed upon 
which the construction was asked were these: The deed 
recited “that whereas Robert C. Bond and M. H. Pettway 
were sureties for the said Frazier to a note to James Moore 
for the sum of seven hundred and fifty dollars, and R. €. 
Bond and R. J. Hawkins were sureties for the said Frazier to 
the Bank of the State for $1,100, and S. H, Gee, T. R. Pur- 
nell, R. J. Hawkins and Henry M. Purnell were sureties for 
the said Frazier to certain notes to B. F. Moore for $1,700, 
and the said Frazier was justly indebted to Michael Ferrall 
in the sum of $200, and to other persons whom he cannot 
now specify.” And it further recited that “ whereas the said 
I’razier was honestly desirous of saving harmless the above 
named sureties, and paying all his just debts, as well others 
as those named above, and of providing for his wife Mary.” 
The deed then conveyed the grantor’s properiy to the trustee 
“in trust and confidence that the debts above named shall 
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be first- paid, and the sureties saved harmless—and, then,” Dec. 1843. 
the remainder “shall be applied to the sole use and benefit “Malco im 
of the said Mary, wife of the said Frazier.” 
The.matters of account being referred to the Clerk and Purnell 

Master, a report was made, shewing -the state of the fund, 

and submitting to the court, whether, according to the con- 
struction of the deed, the said fund should be applied in the 

first place to the satisfaction in full of the debts and ‘liabili- 

ties particularly specified and named in the deed, and the 
residue only to be liable to the satisfaction of theother debts 

of the said Frazier. Upon consideration whereof, his Hon- 

or was of opinion, that the said fund was not, according to 

the true construction of the deed, previously applicable to 

the said specified debts, but should be applied pro rata.to 

and amongst all the débts of the said Frazier provided for 

by the said deed, and he ordered and directed accordingly. 

From which order the said M. H. Pettway, R.C. Bond ans 

S. H. Gee prayed an appeal tothe Supreme Court; and there 
remaining in the said cause other matters to be settled: be- 

fore a final decree could pass, his Honor was pleased to al- 

low the said appeal and directed the foregoing statement to 

be certified unto the Supreme Court, according to the stat- 

ute regulating ogee from intezlocutory orders and decrees, 


Badger and BF Moore for the mend 
Iredell for the defendants. 


Rorriw, ez We thirk the intention is unequivocal, 
to put all the debts on the same footing. 

The language is express, that it was the purpose to pay 
all the debts—“as well others as those named above.” 
It is said, however, that a preference is given to the enumier- 
ated debts in that part of the deed, which declares thetrust i 
and provides that, “the debts above named shall be fit 
paid.” But the expression “above named” is not used ina 
restricted sense, as meaning the debts particularly specified, 
as contradistinguished from the debts generally, but is nsed 
to signify “all the debts whichshad been mentioned i in the 
previous part of the deed, 








88 
Dec. 1843. 


Malcolm 
Vv 
Purell. 


EQUITY CASES IN THE 


This construction is unavoidable ; for unless it-be correct, 
~ there is no provision for the debts not specifically designated, 
inasmuch as according to the deed after “the debts above 
named shall be first paid, then” the provision for the wife 
arises. But to exclude any of the debts is:contrary to the 
declared purpose of the deed; and, accordipg to the obvi- 
ous intention, all debts are to be discharged ‘before the wife 
is to get any thing. Thatis the ord «te which the word 
« first” applics in the declaration of the 
that the debts, as a whole, are to be Ped 
come in. The provision for herthews the expectat’ 
surplus after satisfying all the creditors, ‘There was, there- 
fore, no motive, at the time.of making ’ for distin- 
guishing between the different debjs; a Pie preference is 
given. It will be certified to the Cotirt of Equity, that there 
is no error in the decree. 


Per CurtaM, © Ordered aggordingly. 
4 d»~ 


r 


LEMUEL H. MEBANE vs. ALGERNON S. YANCY & AL. 


The real estate of a deceased person was sold under ‘our act of Assembly for a 
division among the heirs. The land was sold and the money put at inter- 
est under the direction ef the court, and a considerable amount of interest 
accrued from the investment. One of the heirs became a feme covert af- 
ter the sale and investment. . Held that, on h-r death, without having had 
issue and under age, her surviving husband.was not entitled to any paft of 
the principal, but was entitled to her share of the ipterest, accrued during 
the coverture,in his own right, and to her share of the interest, accrued be- 
fore the coverture, as her administrator. 

case of Scull v Jernigan, 2 Dev. & Bat. Eq. 144, cited and approved. 


ransmitted by consent of parties from the Court of Equi- 
Saswell county, at Fall Term, 1843, tothe Supreme 
Conrt. 
from the pleadings and proofs the case appeared to be 
this: Bartlett Yancy died intestate in-the year 1828, seized 
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in fee of lands in Caswell county, and leaving several chil- Dec. 1843. 
dren, his heirs at law; of whom one was Caroline L., who M bane 
intermarried with the plaintiff, Mebane, in 1841, ond died 

in December, 1842, without having had issue, and under the Yancy. 
age of twenty-one years. Some years anterior to the mar- 

riage of Mrs. Mebane, upon a suit instituted between her- 

self and the other heirs for that purpose, the Court of E- 

quity decreed, that‘aypart of the lend shou'd be sold for a 
division, and they were sold by the Clerk and Master, and 
brought about $25,000. ‘The money was subsequently paid 

into the Office of the Master, and ‘he was directed by the 

court to lend it out at interest for the benefit of the parties 

in the cause; and he did so; and received for interest about 

the sum of $6,000, which he re-invested from time to time 

as opportunity offered. After the marriage of the plaintiff, 

to wit, in March, 1842; he took a loan of $2,500, part of the 

fund, and executed his bond therefor to the Master. In No- 
vember, 1842,"an order was made in the cause, thatthe 
Master should’ pay to the heirs respectively their several 
shares of the said fund, the payments to be made to the a- 
dults in person and to the guardians of the infants respec- 
tively ; but nothing was done under the same before the 

death of Mrs. Mebane. 

The plaintiff took administration of his late wife’s astate, 
and filed this bill against the surviving heirs and the Clerk 
and Master, and therein prays his wife’s share of the pro- 
ceeds of the sale of the land and the interest accumulated to 
be paid to him, or such part thereof as he is entitled to. 

The answer of the heirs insists, that the whole fund is 
real estate and descended to them in possession; because 
there is nothing in the case equivalent to actual seisin, which”. 
would have been necessary ‘o give the husband an estate as ae 
tenant by the curtesy; and because the wife was supportede 
out of her personal estate, and not at all out of the interest ~ 


accrued on this fund, which, in truth, was in no manner se- 
vered from the prineipal. 


No counsel for the plaintiff. 


Graham for the meee 
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Dec. 1843. Rurrin, C. J. Itis very plain, that the plaintiff has no 
“Mebane title to his wife’s share of the capital; that is, of the original 
vy price for which the land sold. As administrator, he cannot 
Yaney- have it; because the proceeds of sale are, as respects infants 
and married women, real estate and to be secured accordingly, 
so that they shall go to the real and not the personal repre- 
sentatives; Rev. St. c. 85, Sec. 7. For the same reason, he 
is not, as husband, entitled to the fund absolutely; nor as te- 
nant by the curtesy, for the want of issue. If it had gotin- 
to his hands, he would have been obliged to refund it to his 
wile’s heirs, as things have turned out. . Scull v Jernigan, 
2 Dev. and Bat. Eq. 144. The decree of November, 1842, 
makes no difference. Being both an infant and.covert, the 
decree would not have been binding on her,as between her 
and her husband, they not being opposing parties in the suit. 
But the decree does not cover her case in terms; for it gives 
no directions for the payment of the shares of the married 
women, and no doubt, the omission was of purpose, as the 
act directs such shares to be invested or settled,so as to be 
secured to the wife and her heirs. As respects a share of 

the capital, therefore, the bill must be dismissed. 

But we hold, that the piaintiff is entitled to a decree for 
all the interest accrued on his wife’s share, after defraying 
her proportion of the expense of those proceedings. Re- 
garding the original fund as realty, yet the interest is not, for 
that is the annual profit; and the general rule is, that rents 
or the profits of real estate, accrued during the seisin of a 
particular person, go to the executor of that person, and not 
to the heir, nor even to one who takes by a limitation over 
on a contingency, which divested the estate of the first ta- 
ker. Profits of land are not taken in land, but in its pro- 
duce, money ; and that is personalty. The profits during 
the marriage, vested in the husband, who has survived, and 
those which accrued before, belong to the plaintiff as admin- 
istrator. We say they belong to bim as administrator, be- 
cause we cannot regard the sum received by him from the 
Master, for which he gave his bond, as received in his own 
right, or in any other light than a loan. He exercised no 
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right of ownership over the fund ; not even becoming a par- Dec. we 
ty in the cause, as far as egpeets. Consequently, he suc- 
ceeds to that part of the fund in his representative direction. 


Per Curram, Decreed accordingly. 


LETITIA M. A. CRUMP BY HER GUARDIAN ts. HENRY MOR- 
GAN, 


The marriage of a lunatic, during the period of lunacy, is absolutely void, and 
may be so declaréd by a Court of Equity. 

Upon an applitation for divorce on that ground, when the fact of incapacity 
of mind is established, the court has no discretion, but is bound to pro- 
nounce a decree of nullity of marriage. 

In a case of alleged insanity at the time of the marriage, subsequent acqui- 
escence during long or frequent periods of undoubtedly restored reason 
would be cogent proof of competent understanding at the time of the mar- 
riage: but, if the insanity at that time be established, so that the marriage 
was void ipse facto, it seems that neither acquiescence, long cohabitation 
and issue, nor the desire of the parties to adhere can amend the — de- 
fect. 

The canon and civil law, as administered in the ecclesiastical courts in En- 
gland, are parts of the common law, were brought here by our ancestors as 
such, and have been adopted and used here in all cases, to which they were 
applicable, and whenever there has been a tribunal exercising a jurisdiction 
to call for their use. 

A suit for nullity of marriage on the —_ of insanity may be brought ei- 
ther in the name of the lunatic by her guardian orin the name of the guar- 
dian, though the former is, for some reasons, the prefetable course. 

The cases of Johnson v Kincade, 2 Ired. Eq. 470, and Shaw y Burney, I 
Ired. Eq. 148, cited and approved. 


Cause transmitted by consent of parties to the Supreme 
Court fom the Court of Equity of Mot county at 
Fall Term, 1843. * wei. 

This was a suit of nullity of marriage, instituted in Au: 
gust, 1841, by Letitia M. A. Crump, acting by her committee, 
R. D. Lindsay, against the pretended husband, Henry Mor- 
gan, and praying that a marriage de facto celebrated be- 
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Dec. 1843tween those parties in October, 1839, may be pronounced 


—- 


Crump 
v 


Morgan. 


null and void, by reasun of the said Letitia being, at the 
time, of unsound mind, and not capable of assenting to the 
same. 

The bill states that this person was of most respectable 
parentage in Guilford county, and that she was there well 
bred and educated, and formed a part of the best society 
there until her marriage in 1826 with Colonel John Crump, 
who resided in Montgomery county, and was a gentleman 
of fortune and character: ‘That as his wife, this lady con- 
ducted herself with prudence and propriety and moved in 
the best circles, until she arrived to about the age of thirty 
and had five children : That, at the birth of the last of those 
children, she was attacked with puerperal fever attended by 
mania ; and that she was then paitially restored to her rea- 
son, but subject to occasional alienations of it: That, while 
in that unsettled state of mind, her husband died in 1836, 
and that by that event she became entitled to an indepen- 
dent property. The bill then states, that soon afterwards | 
she became a confirmed lunatic, having no intervals perfect- 
ly lucid, and generally with but little glimmering of reason: 
That in July, 1838, she was duly found to be a lunatic and 
incapable of managing her affairs, and that she had so been 
continually from April, 1837 ; and that the court of Mont- 
gomery then appointed her brother, William R. D. Lidsay 
the guardian and committee of her person and property. 
The bill then states, that Mr. Lindsay removed his sister a- 
mong her relations in Guilford, in the hope that the persons 
and places, that had been familiar to her, and the objects of 
her regard in early life, might soothe if not restore her mind ; 
but that, after a trial of some months, it was found rather to 
exacerbate than to alleviate the malady: That in conse- 
quence thereof he took her again to Motgomery and placed 
her in the family and under the care of Mr. Littleton Har- 
ris, a respectable person, and the friend and executor of her 
late husband. The bill then states, that in October, 1839, 
Mr. Harris, expecting a large company for some days at his 
house upon the occasion of the marriage of one of his chil- 
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dren, placed Mrs. Crump under the care of a family in his Dec. 1843 


neighborhood, named Palmer, of good reputation, that she "On 


might be duly attended to dJuring the festivities in his own 
family ; thet on the succeeding Sunday Mrs. Palmer, hav- 
ing occasion to leave home tor the day, took Mrs. Crump 
and her servant to the house of Charles Morgan, the father 
of the present defendan:, who resided near, and requested 
that she might be received and kept out of harm; and she 
was accordingly so received by Mrs. Morgan and the fami- 
ly ; and that, during the day, the defendant, Henry Morgan, 
a young man of the age of twenty or a little more, without 
education, standing, property or expectancy, and with a 
view to gain the property belonging to the lunatic, availed 
himself of the opportunity of having her in bis power, and, 
with the help of the other members of the family, prevailed 
on her to agree to marry him; that she was then held under 
guard until a license could be procured, and the next day 
they were married by a justice of the peace clandestinely, 
ina field, at a distance from any house, and without the 
knowledge of any friend or relation of hers, and in the com- 
pany only of the family and relations of the defendant ; that 
Morgan resided in the mansion house situate on Mrs. Crump’s 
dower, which he leased from her guardian, and that he and 
the defendant and the whole family had actual knowledge 
of the state of this person, and that it was notorious that 
she was lunatic and under the care of a guardian. The bill 
further states, that she has continued a lunatic ever since ; 
though she has borne a child since the marriage. 


The answer admits previous attacks of derangement, and 
also that the party has labored under them since the mar- 


Morgan. 


riage. But it alleges that, during the whole time, there — 


have been frequent lucid intervals ; and it avers that she was” 
in a lucid state at the time of the marriage, and understood. . 
and assented to it. The defendant denies that she was put 
under restraint to induce her to agree to the marriage, or 
that he desired it for the base motive of interest ; and he 
says, he was actuated by his attachment to her for her per- 
sonal attractions, amiable disposition and mental accomplish- 
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Dec. 1843 ments. He admits that he did not regret the favorable op- 
“Crump portunity of making a proposal at his father’s, and that he 
vy _ availed himself of it. He says, that’she at first declined it 
Morgan. on account of the difference in their ages, but that, upon his 
pressing his suit with all the ardor of a sincere attachment, 
she finally yielded, and without any influence from his pa- 
rents or any other person. He admits that she expressed 
fears that she might’be demanded by Mr. Harris on behalf of 
her guardian, and that, when he went for the license, he 
gave directions that she should not be surrendered to any 
person, while he was gone; and also that he, fearing some 
such interference, soon after obtaining her consent, went ten 
miles in the night for the license, and engaged a magistrate 
to come the next morning to perform the ceremony ; and, 
the justice of the peace having delayed coming longer than 
he thought he ought, the party set out to get another, when 
they were overtaken on the road by the one previously en- 
gaged, and were there married about eleven o’clock in the 
morning. 
The plaintiff entered replication to this answer, many 
depositions were taken on both sides, and, the cause being 
Set tor hearing, was removed to the Supreme Court. It is 
unnecessary to recite the facts offered in evidence, as they 
are sufficieutly referred to in the opinion delivered in this 
court. 


Badger and Mendenhall for the plaintiff. 
Strange for the defendant. 


Rurrin, C. J. Itis not usual for the court to discuss 
evidence in detail; and, to every one conversant with the 
proofs in this cause, the reasons will be obvious, why we 
should decline it upof this occasion. It is sufficient to 
state its effect to be fully to sustain, and even more than 
sustain, the statements in the bill. Upon the questions of 
fact there is not the slightest doubt. There is a vast mass 
of depositions ; and all ot them, including even those of the 
defendant, and we may almost say the answer too, taken as 
a whole, establish incontestably the want of capacity in this 
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woman to make any ¢ontract, or do any act requiring Dec. 1843. 
reason. From the birth of the last child of the first ma Coes, 
riage, she was subject to frequent fits of lunacy. The par- _ v 

oxism became more and more frequent, and more and more 
violent, until her reason seems almost to have become en- 
tirely extinguished, leaving, however, her bodily health 
good and her sensual appetites inflamed and uncontrolled. 
Her moral priuciples and sentiments declined with the decay 
of her mental faculties. Once a well bred and virtuous 
young woman and then an exemplary matron, she soon lost, 
after these attacks, the characteristic delicacy of her sex, and 
seemed literally to be possessed with a fury of animal passion. 
With a view to its gratification, she constantly, forgetful 
or insensible of the death of her kusband, invoked his re- 
turn. She was considered and treated by all as an insane 
person, and she acted as if she was always insane. She 
conducted no household affairs, performed no maternal du- 
ties, professed no maternal affections., No one gives the par- 
ticulars of a single rational and cennected conversation sus- 
tained for a moderate length of time. The answer states 
that she had iucid intervals, and that in one of them she 
was courted and married by the defendant. Burt noone else 
thought she was then of sound mind, thongh not reduced toa 
state in which her mind was so extinguished, as to present 
to a stranger the idea of never having had any. The court- 
ship and marriage may, under the circumstances, be called 
acts of madness in themselves; and must satisfy any one 
that the defendant was fully aware of her state. Not one 
word appears ever to have been exchanged between these 
persons, until the hour of their engagemeut ; and their ages 
and conditions in life were also unsuitable. The subsequent 
indecent hurry iu having the ceremony performed and the 
reasons for it, as admitted in the answer are perfectly con- 
Vincing of the views the defendant and his family took of 
her state. It is true, restraint is denied ; but even in that, 
the case is proved to be otherwise. Mrs. Palmer went for 
Mrs. Crump; but was refused access to her and could only 
see her through the window of a room, in which she was 


Morgan. 


‘ 
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Dec. 1843. shut up. That lady sent immediately to Mr. Harris to ad- 


Crump 
v 


Morgan. 


~ vise him of her suspicions, and he hastened to the scene of 


action, but did not arrive until the marriage had been just 
concluded. Buta circumstance then occurred, that leaves 
no doubt of her want of reason at the time. In the moment 
of taking a second husband, she invoked the return of the . 
first: “I wish ”—she said—*“the Colonel would come.” » Tt 
is true this person was not alwaysin a phrenzy. But though 
sometimes calmer in her passions than at other times, she 
has never been sound in her mind since 1837, at the nearest. 
Her reason has never existed in its integrity, for even the 
shortest intervals, as far as we can discover. 

Indeed the case was not much contested on the fact of in- 
sanity ; but the defence was placed on certain legal posi- 
tions, which will now be considered. It was contended 
with much zeal, that the relief cannot be granted, because 
the marriage of a lunatic is valid in law. There is no 
doubt that at one period such a notion of the common law 
was entertained. Perhaps it was an instance of the absurd 
rule, that a person should not be allowed to stultity himself; 
or, perhaps, according to the conjecture expressed by Sir 
WituraM Scort, in Turner v Meyers, 1 Hogg. C. L. 414, 
it might have been founded on some notion of marriage be- 
ing a sacrament, and thence deriving a spiritual obliga- 
tion, independent of the acts of the parties. But, to 
whatever the rule may have owed its origin, we must at 
this day feel astonishment that it should ever have existed, 
and say with the great commentator, “a strange determina- 
tion! since consent is requisite to matrimony.” 1 Blac. 
Com. 438. This court has recently held, Johnson v Kin- 
cade, 2 Ired. Eq. 470, that the marriage of an idiot is void, 
and gave a sentence of nullity. The principle is equally 
applicable to the marriage of a lunatic ; and we should con- 
sider that case a conclusive authority in this, had the ques- 
tion been then argued. Indeed, we then considered the point 
as one so little open at this day, that we only referred to the 
passage in Blackstone and the single adjudication of Sir 
Wirtram Scort, inysupport of the opinion. We have 
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therefore heard the argument of the question in the present Dec. 1843. 
case, and, after doing so, our reflections only confirm our "Crump 
first opinion. In Browning v Reane, 2 Phill. 69, Sm 
Joun Nicuot said, ‘‘ the want of reason must invalidate a 
contract and the most important contract of life, the very 
essence of which is consent.” It is not material, whether 
the want of consent arises from idiocy or lunacy, or both 
combined ; for, if the incapacity be such, arising from eith- 
er or both causes, that the party is incapable of understand- 
ing the nature of the contract itself, and incapable, from 
mental imbecility, to take care of his or her person and 
property, such a one cannot dispose of his or her person or 
property by the matrimonial contract, any more than by any 
other contract. The case of Turner v Meyers was one of 
lunacy, brought by the husband after his recovery. Sir 
Witiam Scott cited three cases: that of Morrison, be- 
fore the delegates in 1745, which is quoted by Blackstone 
as his authority ; that of Parker v Parker, before the Con- 
sistory Court of London in 1757 and since reported in 2 Lee, 
382; and Cloudesley v Evans, inthe same Court in 
1763 ; as having fully determined, that marriage, like other 
civil contracts, is invalidated by want of consent of capable 
persons. He said, that in those cases all the old dicta were 
brought before the courts; and he took it to be as clear a prin- 
ciple of law at that day (1808) as any could be, and as inca- 
pable of being affected by any general dicta, which may be 
found in writers of earlier periods, as any fundamental 
maxim, on which the courts are in the habit of proceeding; 
and he pronounced the marriage null. A like sentence was 
given by Sir Joun Nicont in Lord Portsmouth’s case ; 
the husband being of weak mind and the weakness being - 
to such a degree, that the party was pronounced not of 
sound mind sufficient to enter into that contract. And in 
the same case the opinion of the chancellor was given,-as it 
has often been in other cases, in support of the principle, by 
directing the committee to prosecute proceedings for declaring 
the marriage void on the ground of the lunacy. Jn re, the 
Earl of Portsmouth, aoe 23d, 1824. Shelford on Lu- 


4 


Morgan. 
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Dec. 1843 natics, 449. In the case. of Parker v Parker the question 


Crump 
v 
Morgan. 


was entertained, after the death of one of the parties, upon 
an application for administration. Str Georce Lee did 
not hesitate to go into the enquiry of fact; clearly intending, 
if he found the lunacy, to pronounce the marriage null and 
refuse administration to the widow. But he found capacity 
and pronounced for the widow’s interest, but the case of 
Browning v Reane, 2 Phill. 69, is a similar one, in which 
Sir Joun Nicox found the lunacy, and, after making the 
observations before quoted, he pronounced against the mar- 
riage and refused the administration. 

But it was argued that these adjudications grew ont of the 
Act of 15th Geo. 2, c. 30. But that is impossible. The 
act is not alluded to in them. Moreover it has no applica- 
tion to the eases. It does not enact that the marriage of lu- 
natics shall be void. It assumes that they are ; and, to pre- 
vent mischief from an uncertainty as to the capacity of one, 
who has been of unsound mind, ascertained judicially by in- 
quisition, it enacts that the marriage of such a person shall 
be void, though of sound mind at the time, unless he or she 
may have been so declared by the chancellor and the com- 
mission superseded. 

Again it was said, that these are the adjudications of the 
Eeclesiastical Courts and. are founded, not on the common 
law, but on the canon and civil laws, and therefore not 
entitled to respect here. But it is an entire mistake to say, 
that the eanon and civil laws, as administered in the Eccle- 
siastical Courts of England, are not parts of the common 
law. Jupce Buacxstons, following Lorp Hace, classes 
them among the unwritten laws of England and as parts of 
the common law, which by custom are adopted and used in 
peculiar jurisdictions. 1 Bl. Com. 79. Hale’s His. Com. 
Law. 27, 32. They were brought here by our ancestors as 
parts of the common law, and have been adopted and used 
here in all cases, to which they were applicable, and when- 
ever there has been a tribunal exereising a jurisdietion to.call 
for their use. They govern testamentary causes and matri- 
monial causes. Probate and reprobate of wills stang, upon 
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the same grounds herz as in England, unless so far as stat- 
utes may have altered it. Dickinson v Stewart, 1 Mur. 99, 
Ward v Vichars,2 Hay. 164. Redmondv Collins, 4 Dev. 
430. Divorce causes fall within the same category, upon 
the conferring of the jurisdiction; which must be emphati- 
cally true upon the enactment, that the Court should not on- 
ly grant divorces for certain specified causes, but “for any 
other just cause,” thus giving no guide to our discretion 
but the lights to be derived from our ancestors in the like 
cases. We remark, in conclusion, that in not one of the cas- 
es cited did the judge profess to found his seutence of nullity 
on the civil and canon laws, as distiuct from the common 
law, or that the principle was peculiar to that part of the 
common law, which owed its origin to those Jaws. On the 
contrary, the reasoning throughout is, that marriage is not, 
as was once supposed, an exception, by force of the canon 
law, to the principle of the common law, which makes con- 
tracts invalid for the want of mental capacity. It is the 
common law itself, which authorizes and requires the mod- 
ern decisions of the Courts, in opposition tosome of the 
dicta of elder text writers. In that light isthe subject view- 
ed by Cuance Lor Kent in the case of Wightman v 
Wightman, decided in 1820, 4. Johns, ch. ca. 343. So 
we also considered it in Johnson v Kincade; and we have no 
doubt, that, by the common law of England as held in that 
country for a century, as we know, and probably much long- 
er, and not denied by any adjudication by any Court, as far 
as can be traced for four or five centuries, a marriage of a 
lunatic is void, and must be so pronounced by every Court, 
to which, and in every form in which, the subject can be 
presented. And, besides, a statute gives the general juris- 
diction here, and, acting under it, we cannot hesitate to say, 
that it is against reason, that one without reason should be 
held to have made a binding contract. 

But it was further said at the bar, that there was evidence, 
from whieh lucidantervals, for at least short periods since 
the marfiage, might be inferred, and that amonnts to con- 
firmatign. A writer upon the law of mariage lays it down, 
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Dec. 1843.that when a marriage is void ipso facto, acquiescence, 


Crump 


ine. 


~ long cohabitation and issue, or the desire of the parties to ad- 
here, cannot amend the original defect. Paynter on mar- 
riage and divorce, 157. In a case of alleged insanity at the 
time of the marriage, subsequent acquiescence, during long 
or frequent periods of undoubtedly restored reason, would be 
cogent proof of competent understanding at the time of the 
marriage; but, assuming lunacy then to have existed, the 
rule of the author quoted seems to be sustained by the con- 
sideration, that marriage is a peculiar contract, to be celebra- 
ted with prescribed ceremonies, and, therefore, subsequent 
acts, not amounting in themselves to a marriage, will not 
make that good which was bad in the beginning. But we 
do not propose to lay down such arule in this case; for we 
are clearly of opinion, that, at no time since this marriage, 
has this person been so in possession of her faculties, as to 
be capable of judging of her rights or interests, or of making 
or confirming a contract. 

The Court was next asked to refuse to annul the marriage 
as a matter of discretion, as being best for all parties, under 
existing circumstances, If the Court could treat it as a 
case of discretion, the present is, certainly, not one for the 
exercise of the discretion by leaving this person and her 
property in the power of the defendant, whose motives and 
conduct from the beginning to the end have been most flagi- 
tious. But we have no such discretion as will enable us, on 
the hearing of the cause, to refuse the decree, if the party 
can legally demand it. The committee usually apply to the 
chancellor for directions upon this, as upon other subjects 
involving the expenditure of the lunatic’s estate, and after 
an enquiry whether it is proper any steps should be taken 
to avoid the marriage of one found to be a Junatic, it is or- 
dered accordingly. Before the master or before the Chan- 
cellor, objection will be heard on this proceeding from any 
person in interest; and one may be heard on a motion to dis- 
charge the order or supersede the commission. ‘The ques- 
tion would thus be made distinctly and decided on the proper 
evidence and facts. But when the cause has been r@gularly 
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instituted, the Court cannot refuse to entertain it. On the Dec. 1843. 
hearing the decree must te granted, if the pleadings and " ump 
proofs authorise it; and the Court cannot allow, in this stage 
of the cause, the merits to be embarrassed by having other 
questions complicated with them. Parnell v Parnell, 
2 Phill. 158. 

Lastly, objection was taken to the form, in which this 
suit is brought, being in the name of the supposed lunatic 
by her committee; whereas, it is said, it should be in the 
name of the committee alone. ‘The authority for the posi- 
tion is a passage in a treatise on the law of non compotes by 
Mr. Stock, p. 20; for which is cited Lord Portsmouth’s case, 
1 Hay. Ec. Rep. 356. We do not doubt that a suit for nul- 
lity may.in England be brought by the committee in his own 
name alone; for, in the Ecclesiastical Courts any party in in- 
terest, though a third person, as a committee ofa lunatic, or 
one claiming an estate in remainder after failure of issue, 
may institute such a suit or may intervene in it, as Mr. Chil- 
ly states, 2 Genl. Prac. 460. It may be noticed in passing 
that he adds, that in general there should, for greater securi- 
ty, whilst the parties and witnesses are living, be a sentence 
in the ecclesiastical courts, though the marriage be absolute- 
ly void, as in the case of lunacy. But to the point under 
consideration; it appears, that, from the nature of the juris- 
diction of the Ecclesiastical Courts, which is IN REM or 
on the status of the person, the committee alone may insti- 
tute proceedings to annul the marriage of the lunatic. That, 
we think, is all that is meant, when it is said the committee 
is a proper party; for it is certain he also often joins the lu- 
natic with himself. That was done in the very case cited 
by Mr. Stock, as is seen in a report of it in an earlier stage, 
Lord Portsmouth’s case, 3 Ald. 63. It there appears to 
be “a cause of nullity of marriage promoted and brought by 
John Charles, Earl of Portsmouth, acting by Mr. Fellows, 
his committee.” But, if it were otherwise in the Ecclesiasti- 
cal Courts, it would yet be a proper mode of proceeding in a 
Court of Equity here; which may well follow either its own 
course or that of the ecclesiastical Courts in this respect, 


Vv 
Morgan. 
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The usual course in a Court of Equity, after an inquisition 
and appointment of a committee, is by bill by the commit- 
tee, joining the lunatic; and, although the object of the suit 
was to avoid the lunatic’s own act, it was held that the join- 
der was no cause of demurrer, even though then the maxim 
was, that no person could stultify himself; for the joinder was 
considered a mere formality. Ridler v Ridler, 1 Eq Cas. 
Abr. 279; Brown v Clark, 3 Wood. Lec. 378, note, Stock 
on non compoles, 34. In this State we have said it was good 
either way. Shaw v Burney, 1 Ired. Eq. 148. In John- 
son v Kincade the bill was in the form of the present and 
we decreed on it. Indeed, we most approve of it, because 
upon suspending the commission, pendente lite, for the res- 
torationof the party’s reason, the case would be proceeded 
in’without the necessity of a supplemental bill by the lu- 
natic to procure the benefit of the proceedings as far as they 
had gone. 

The court, therefore, pronounces the marriage null; and, 
after what has been said, of course, with costs against the 
defendant. 

Decree (a). Letitia M. A. Crump, acting by her com- 
mittee William R. D. Lindsay, against Henry Morgan. 

March 2d, 1844. This cause coming on to be heard up- 
on the bill, answer, exhibits and proofs, and being debated 
by counsel on each side, and the whole matter being con- 
sidered by the court: It is thereupon declared by the court, 
that in the month of October, in the year 1839, in the coun- 
ty of Montgomery, the ceremony of a marriage between the 
plaintiff Letitia M. A. Crump and the defendant Henry Mor- 
gan, was had and solemnized by and before a justice of the 
peace for the said county: and that the said plaintiff had 
been, in July, 1838, duly found to be a lunatic and incapa- 
ble of managing her affairs, and so to have been continually 
from April, in the year 1837, and hed been duly committed 
as a lunatic, to the care and guardianship of her brother, the 
said William R. D. Lindsay as her committee: and also, 


Note. a. The reporter has inserted this decree at length, as such cases are 
novel in this State, and the form of the decree was settled by the court itself. 
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that at the time of the fact of the said marriage thus had pore 1843. 
and performed, the said plaintiff Letitia M. A. was still un- 
der the care and custody of her said committee as a lunatic, 
and was, in fact, then and there a lunatic and person of un- Morgan. 
sound mind and incapable from mental imbecility of under- 
standing and consenting to any contract, and especially a 
contract of so high a nature as that of the said marriage : 
and that the said Henry well knew of such unsoundness of 
mind of the said plaintiff, and by fraud and imposition with- 
out the knowledge of the said eommittee or any friend of 
the said plaintiff, clandestinely, and for the mere purpose of 
wieked gain, did procure the said marriage in fact to be had 
and celebrated : and the court doth further deelare that the 
said plaintiff, hath, ever since the said marriage, in fact, con- 
tinued to be, and is now, lunatic and of unsound mig@,,and 
incapable of consenting to the said marriage, and thereby 
confirming the same, even if such subsequent consent could, 
in law, confirm and make valid the said marriage, ‘There- 
fore, the court doth pronounce and declare the suid pretended 
marriage de facto, contracted and celebrated between the 
said Letitia M. A. Crump and Henry Morgan, to have been 
and to be utterly null and of no effect; and that the said 
Letitia was and is, and of right ought to be, free and at lib- 
erty from any bond of said pretended marriage de facto; 
and doth pronounce that she ought to be divorced, and doth 
decree that she, the said Letitia M. A. Crump, be freed and 
divorced from the said Henry. 

And the court further decrees that the said defendant pay 
all the costs of this suit, to be taxed by the proper officers, 


"Crump 
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ERASMUS LOVE vs. RICHMOND LOVE’S ADM’OR & AL: 


Dec. 1843 M. became entitled in 1792, under her deceased husband’s will to a life es- 
tate in certain slaves, with rethainder after her death to her four children, 
W., A., R. and E. A. died,béfore 1810, leaving surviving her a husband 
and three children. R. died intestate in 1810, ur.der age and without issue, 
leaving as his next of kin his mother, his two brothers W. and E. and the 
three children of his sister A. Soon after the aeath of R., his mother M. 
relinquished to her surviving children, and to the husband and children of 
her daughter A. her life-estate in eight of the slaves bequeathed to her 
by hershgsband’s will—and these eight slaves, together with two others be- 
longing, to the estate of R. were then divided, between the sons W. and E. 
and the'thildren of A., the husband of A. assenting. The negroes so di- 
vided, were always afterwards, from 1810 up to the filing of this bill in 
1841, held in severalty by the said parties, according to the said division, 
and claimed and enjoyed as their own. M., the tenant for life, died in 
1839. Held, that the children of A., who were then infants, but are now 
adults, not objecting to the said division, it must, accompanied by the long 
possession under a claim of several right, be binding upon the parties, al- 
though at the time it was made there was no administration on the estate of 
the intestate R.,nor on the estate of A., and that the parties can now, since 
the death of M., only claim a division of the remainder of the slaves, in 
which she had a life estate. 

Held further, that if a distributive share in an intestate’s estate consisting of 
slaves, must be assigned by writing in the same manner thet the slaves spe- 
cifically must be, yet after a delivery of the negroes to the donees, their di- 
vision of them, and the consequent possession by each of the parties in sev- 
eralty for nearly thirty years, this possession must be held adverse to, and 
will bar the donor; or would authorize the presumption of a gift in writing 
or any thing else requisite to support it. 

The case of Powell v Powell, 1 Dev. & Bat. Eq. 379, cited and approved. 


This cause was transmitted to the Supreme Court, by 
consent, from the Court of Equity of Richmond county, at 
Fall Term, 1843. 

The following facts appeared from the pleadings and 
proofs. In the year 1792, William Love the eldery died, 
having made his will, and bequeathed to his wife Mary for 
lite four slaves, therein named, with remainder after her 
death to her four children, William, Ann, Richmond and the 
present plaintiff, Erasmus Love. Ann Love married Peter 
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HL. Cole and died before 1810, leaving her husband surviving Pee 1843 
her, and. also three children, namely, Aon Jennings, Wil- “or 
liam L. Cole, and Maty, the wife, of Walter F< Leake; and 
Walter F. Leake, shortly before. the filing of this bill; admin- Love. 
istered on the estace of Mrs, Ag in. ¢ Cole. Richmond Cole, 
one of the legatees, died intestate. sf 1810, under. age‘and 
without issue; and his ng: t of init.» erediis said mother and 
brothers William and Erasmf add 
of his deceased sister, Mrs. Coley ag repr 
1835, the plaintiff procured_ letters ot-ad 
estate of Richmend, deceased. I 188 N 
mother, a@tigned to the plaintiff Erasmtis. Li 
her interest or distributive share of the persal 
said deceased sov,Richmond. Inel3g! 
widow, died, and the plaintif administer 
tate, She left a considerable pumber of slaveg to be dis 
under her husband’s will, among .those in remainder, being 
the original stock, or a part of them, and, their increase dur- 
ing her long life estate. William: Love, the son, died, leav- 
ing a will, of which his son Richmond Love is the execnior. 

The bill. was filed on .the 37th of November, 1840, and 
sets forth the names of thirty. or forty slaves as being ef 
that stock, and the persons having possession of them, and 
also states, that there are many others,-of whose names-the 
plainjitf i is ignorant. Among them are three; called _by the 
names of Marshall, Pinkney and A Aggy, and stated to be then 
in the possession of the plaintiff. The bill also.s sets forth 
the names of céftain’ other negroes and states them. to-be 
then, and to have been long before the death of the fefant 
for life, in the possession of the said three. childsen ‘of, Mrs. 
Cole; and that they are of greater value than their, mother’s 
shai or one fourth under her father’s. will, and their own 
fourth part of the-said-share of their deceased uncle Rich- 
mond; insists, thereitpon, - -that no farthér allotment 


shot adé-to them or to Leaké ‘as the administrator. oi 
The bill then charges, that, the: other negroes 
(which’ it statés to bein the possession “of the plaintiff and 


of Richie Love, the younger; thie executor of William 
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Dec, 1843 Love, the younger). are divisible between those two persons 


“a 
v 


Love. 


only ; and that, in such divisign, the plaintiff is entitled jo 
one fourth of the whole under his‘ father’s will, and one 


fourth of thre share of Richmond.in hisown original right as 
oue of Richmond’s next of kip, and another fourth as the 
assignee of his mother as another of his next of kin. 

The bill is filed against;Richmond Love, the-executor his 
father, William the younger, ahd against Leake, the admin- 
istratorof Mrs. Cole, and charges that they refused to make 
the division, as claimed by the plaintiff, under divers un- 
founded pretences! Among which are these: that. a divi- 
vision had already been made of the negroes *r some of 
them, and that the plaintiff obtained his share of those so 
divided ; and that Mary Love, the mother, had relinquished 
or surrendered to all her children, or their representatives, 
her interest as one of the next of kin of her deceased son 
Richmond, in and to the negroes in question, or some. of 
them ; whereas, tre bill charges, that there never was a-val- 
id division of any of the negroes, and that Richmond, de- 
ceased, never got any part thereof in his lifetime, and that 
since his death no one had authority to make any division 
for him until the plaintiff administered on his estate, and 
that he hath not since made any such division ; and {further 
charges, that the said Mary, the mother, never did in any 
competent way relinquish her said interest. And the bill 
prays that the parties may be declared to be entitled as before 
stafed, and a division decreed accordingly. 

The answers state that’ Mrs. Love surrendered eight of the 


slaves; i in which she had alife estate, to wit, Bob, Delphia, 


Leice, Marshall, Pinkney, Tom, Aggy and Isaac; and that 
Richmond Love was entitled also to two negroes, named 
Cesar and Tom, specifically bequeathed to him in his fa- 
ther’s will’; ahd that, soon after the death of Richmond, 
with the kuivwledge and consent of Mrs. Love, those ten 
negroés Were divided, and in that division one third part was 
allotted to William Love, one third part to the laintiff 
Erasmus, consisting of the three negroes, Marshall, Pinkney 
and Aggy, and the remaining third part to the surviving 
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hasband and children of Mrs. Ann Cole, deée’d; and that, Dec. 1843. 


under that civision, the said parttés lave enjoyed in several-—— 
ty the negroes so allotted to them’ ever since, and, particu- 


larly, that many years ago the plaintiff ‘sold the said slaves; 


Marshall, Pinkney and Aggy. The answers’ further state, 
that the otlier negroes, or most of them, in which Mrs. Love 
had a life estate, game fo the posséssion of the plaintiff after 
her death, and that, shortly after he filed this bill, he remov- 
ed them or most of them out of the State. And the answers 
also state, that Mrs. Love, at ‘the time she executed to the 
plaintiff’ the assignment of her distributive. share of her son 
Richmond's estate, was, from extreme old age and infirmity 


of body and mind, in a state of dotage, and incapable‘of 


making avy rational dispositien of property orahy cont 
and, therefore, insist, that the assignment is void, and t 


her share ought to be distributed amongst “her next of ‘kin, . 


who are also the next of kin of the intestate Richmond. 

Replication was put in to the answers and testimony ta- 
ken, and the cause being sct for hearing,, was removed to 
the payee Court. 


Strange for the plaintiff. 
No counsel in this court for the defendants. 


Rurrin, C. J. Upon the pleadings there are’ two mate- 
rial questions, on which the parties desire the judgment of 
the court. The first is; what slaves are Subject to the diyi- 
sion that is sought? -And the second is, whether th2 plain- 
tiff is entitled, as the assignee of his’ mother, to her share 
of those negroes that may be allotted as the portion of hér 
son, Richmond? sto the first point, it is to be observéd 
that all the slaves bequeathed to the widow for life, and their 
increase are of course now to be divided, unless there has al- 
ready been.a division of some of them; and that the division 
now to be made is, in the first place, into fonr equal sbargs : 
one for the plaintiff in his own right; one to-him as’ ad- 
mivistrator of his brother Richmond ; one to the executor 
of William Love, deceased; and the other to the defendant 
Leake, the administrator of ‘Mes. Cole. As respects the pro- 


Lows 
v 
Love. 
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Dee. 1843. portions in which the parties are entitled, as thus stated, 

~~~ there can be no dispute: The real controversy appears to 

v _ be, whether the former division, which is msisted on by the 

Love, defendant, shall, as far as it went, stand; or whether it shall 

be annulled, and thus Jet in the plaintiff to the benefit of the 

invcrease of the slaves allotted in that division fo'the other 

owners, both in his original right and as the assignee of his 

mother. 

Upon the matter of fact, it appears that in January, 1811, 

the year after the death of Richmond Love, ten negroes, 

comprising two which he had owned in severalty, and eight 

in which his mother gave up her life estate to those entitled 

in remainder, were, as property belonging to the parties 

jointly and equally, divided -into- three ~ shares, and one of 

them assigned “to the plaiutiff, another to William Love, then 

living, and the third to Mr. Cole and his three children as 

representing Mrs. Cole, then deceased. Under that divison 

the parties took immediate possession of the skives allotted 

to them severally, and held, used, and disposed of them as 

their own in severalty, without any claim set up by ary of the 

parties to the negroes held by the others, or dissatisfaction 

expressed, as far as appears, until this litigation was begun. 

Mrs. Love resided in Richmond county, as did also the oth- 

er parties,.all being members of the same family ; so that it 

-cannot for an instant be doubted, that she was fully aware 

of what was doné, and gave her approbation to it. Indeed, 

the very substratum of the proceeding was her own act; 

that is, the surrender of her life estate in eight of the negroes. 

The very object of that surrender must have been a division 

between her children and grand-childrez, among whom the 
division was actually made. 

Can it be supposed, then, that she intended to claim, or, 
rather, that she did not then disclaim and relinquish her in- 
terest or share in that portion of the slaves, ~hieh she might 
have claimed as one of the next of kin of her deceased son? 
Why surrender all if she meant to claim back a part of 
those eight? In the same manner, doubtless, she acted in 
reference to the other two slaves, which Richmond owned 
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in-séveralty, They wete put with the efght the widow had Dte. 1843." 
given up, and all ten divided as one find, or as forming a i 
common property, divisible beneficially into ‘threé puris; =v 
that is, one for the two brothers, William and- Erasniua, Lot. 
each, and one for Mrs. Cole’s Children. It is true that was 

not legally correct; for the division, strictly speaking; shonid’ 
have been into four parts, of which the two surviving bro. 
thers were entitled to one each ; Cule; as surviving husband, - 
entitled to another; and the fourth was the shate of Riéh- 
mond, deceased, and was again divisible bet ween his mothet 

and brothers, and the-children (not the husband) of Mrs.. 
Colé. But it is manifest, if the: mother gave up her claim 

to her distributive share, as-she had- given up her tife estate, 

that for every purpose, except that of determintng the itter- 

ests of Mr. Cole and his children as between-heniselves, the 
division would be into three parts. ‘The plaintiff, for exam- 

ple, being entitled under his father’s will-to one fourth part, 
and, as one of Richmond’s next of -kin, to one third of an- 
other tourth part, was thus entitled to get one Whird of the 
whole. That is just what he did get, and whnt his brother 
William also got. Forthe parposes of justice, therefore, ta 
those two persons, the division effected all-that the most for- 

mal and conclusive partition, through the medium ef admin- 
iétrations on the estates of the deceased brother and sister, 
could have done, excepting only that it might not be vatid 

as between Cole and his children, and; therefore, might ht 

the instance of one of them be disturbed: But it is very 
plain, that at this distance of time the’ plaintiff onght not 

to annul the partition, on the ground merely that other per- 
sons, by possibility, may have it in their power to repudiate 

it. The plaintiff ought to make itappear, that some one, 

who has the power, has rescinded what has been done. Bnt 

here the contrary is seen to be the case. By the bill it ap- 
pears, that none of the negroes, aHotted as the third of Mrs. 
Cole, were taken by Mr. Cole, but that they are all-in the 
possession of the children of his deceased wife; and in cén- 
sequence of that fact, the plaintiff seeks to exclude those 
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Dec, 1843 children from any further share of Righmond’s part of the 


Love 
Love. 


negroes, which are still to be divided» Now, if that be true, 
the whole difficulty is at once explained, and we see another 
motive inducing Mrs. Love to give up both her life estate 
and her distributive share of Richmond’s estate, at least as far 
as those-negroes constituted a part of it. She gave up her in- 
terests to her children and grand-childrén, and Mr. Cole in 
return, gave up to his children, his interest which was in 
part of the negroes, and which in addition to what those 
children got from their grand-mother, made their interest al- 
so one third of all those negroes. ‘The Court cannot doubt,, 
that such was the true nature of. that transaction. The 
deed or instrument of partition itself is not before the Court. 
But ids contents are stated by a witness, without objection to 
his evidence on the score of the non production of the paper ; 
and it appears in that manner, that Mr. Cole was a party to 
the division of 1811, in which that share, which he might 
have claimed for himself, was allotted to his children. In- 
deed, he became bound to Willian Love in a heavy penalty, 
that the present plaintiff, who was nineteen years old, would 
upon coming of age abide by the division then made. From 
that time to the present, the plaintiff does not shew the least 
dissatisfaction on the part of either Cole or his children with 
what was then done. On the contrary, it is to be collected 
from the bill, that those persons insist on that transaction as 
a binding partition pro tante; for it states the children to 
be in possession of the negroes then allotted to them and 
their increase, claiming them as their own; and there is 
nothiag to create a suspicion, that their father wishes to 
disturb them, if he could.. But whateverdoubt might have 
been affected on that point, there is now mofoom for any ; 
inasmuch as Leake, the administretor of Mrs.Cole) and there- 
fore having the formal and legal right to succeed to her 
rights, so far from disturbing that division, insists on it in 
his answer, as having been made aud as being obligatory. 
The bill does not seek to impeach it on the’ ground of the 
plaintif’s infancy at the time it was made. But if it had, 
the attempt would have been unavailing ; for the plaintiff 
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accepted the § allotted RA his share, kept them ten or Dec. 1843 
fifteen years’ fall age, and then sold them as bis  — 
own in severalty. v 

To the view that has been thus taken, the bill raises ™™ 
two objections. One is, that Mrs. Love did not in “any 
competent way ” relinquish her interest ‘in those negroes, as 
one of the next of kin of Richmond Love. This we sup+ 
pose to mean, that, as this transaction occured after 1806, a 
writing wus requisite to the transfer of her right in the slaves. 
We will not now undertake to determine, whether a distrib- 
utive share in an intestate’s estate consisting of slaves, must 
be assigned by writing in the same manner that the slaves 
specifically must be. If it must be, because it is within the 
mischief provided for in the act of 1806, then it will follow, 
that this case is within the provision to that act, because 
there was an actual possession by the donees until the death 
of the donor intestate. If, however, a gift in writing be ne- 
eessary, yet here it would be dispensed with by the delivery 
of the uegroes to the donees, their division of them and the 
consequent possession by each of the parties in severalty for 
nearly thirly years. The possession thus taken and held 
was adverse to the owner ; Powell v Poweil, 1 Dev. & Bat. 
Eq. 319 ; and, in analogy to the operation of the statute of 
limitations at Jaw, would bar the donor, or indeed would au- 
thorise the presumption of a gift in writing or any thing else 
requisite to support it. And this is more especially proper 
in this case, since there is so strong a probability that the te- 
linquishments of Mrs. Love and Mr. Cole were the one the 
consideration of the other. 

The otherbjection raised in the bill is, that there was 
not.“ a valid anon becatise there was no administrator 
of the intestate mond Love. But we think that circum. 
stance cannot in this Court impair the obligation of the di- 
vision, followed up as it has-been by such long possessions in 
severalty and other acts of ownership and disposition. We 
need not enquire whether at this day the plaintiff, as admin- 
istrator of Richmond, could maintain an action at law for 
the slaves Cesar and John, who belonged to his intestate ex- 
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Dec. 1843. clusively, Admit that he could, and thati@@im@ottier negroes 
stood, as to that point, on.the same grou ‘it. would be 
clearly improper to allow him in equity to tip mp this parti- 
tion, which-was made by the persons eatitled to the proper- 
ty, in the view of the Court of Equity, and, ip truth, accor- 
ding to their respective interests or shares as fixed in the 
Court of Equity. The ptaintiff did not administer for the 
purpose of satisfying debts. His intestate owes nothing: it 
is not pretended. The plaintiff is, therefore, but an admin- 
istrator purely in trust for the next of kin of his intestate 
brother. If he were a stranger, he could not disturb the ar- 
rangement which his cestuis que trusts had wade: much 
less can he do so, when, as one of the next of kin, he him- 
self joined in the partition and has enjoyed his share under 
it. As the case stands, the next of kin—there being no cred- 
itors—were the real owners of the property, and thelegal ti- 
tle, subsequently got by the administration, but a shell. It 
may be uscd to protect, but not to annoy the true owners. It 
was proper enough to obtain the administration with a view 
to.a division of the other negroes, when the remainder would 
full into possession upon the death of the widow. But as to 
the ten negroes that were divided in 1811, to wit, Bob, Del- 
phia, Leice, Marshall, Pinkney, Tom, Aggy and Isaac, aud 
Cesar and another Tom, which two last were bequeathed 
specifically to Richmond Leve by his father, William the el- 
der. the Court is of opinion, and so declares, that the divis-» 
ion thereof then made is binding and conclusive on the par- 
ties before the Court. It is trae, the. Court cat,not pronounce 
it to be so as against the children of Mgs, Cole, because they 
are not made parties to this cause, Butive have no reason 
to suppose from the bill of from the answer of Leake, who 
married one of them, that those persons are dissatisfied or 
wish to disturb what has been done. But they have only a 
subordinate interest, nawnely, a8 representing tbe sister of 
Rich.nond in the division of his estate. As to the primary 
division, all the necessary parties are made ; since, in that 
Leake represents his intestate, Mrs. Cole, and his acts con- 
clude the interests of Cole the surviving husband, and the 





SUPREME COURT OF NORTH CAROLINA. 118 


plaintiff repe intestate Richmond. It is, therefore, Dee. 1844, 
not indi Te ake the children of Mrs. Sole parties Love 
to this cause te@nablé the Court to make any decree, although 
we cannot decide.every part of the controversy unless they 
shall be made parties. ‘The bill seeks, first, a division of thé 
negroes given in remainder, including some that have al- 
ready been divided ; and that in such division a full share 
or fourth thereof shall be allotted to the plaintiff as adminis- 
trator of Richmond Love, deceased. Upon that we have de- 
clared that the division which was made of ten slaves in 
1811, is conclusive on the plaintiff and the defendants in 
this suit. But as to the other slaves included in the bequest 
in remainder, and their increase, there is no objection to the 
division as prayed; and the respective parties must in a 
reasonable time produce all the said slaves, thus to be divi- 
ded, before a commissioner of the Court, to be valued, and 
allotted into four equal parts, whereof the plaintiff is enti- 
tled to one in his own right and to another as administrator 
of Richmond Love, deceased, and the defendant Leake as ad- 
ministrator of Mrs. Cole, and the defendant, Richmond 
Love, as the executor, of his. father, William Love, is, each 
entitled to one Share, Abd there musti@lso be a reference 
to ascertain the’ profits made and by wham, or.the reasona- 
ble hires, accruing fronr those slaves since the terant for life 
died. 

» The bill likewise seeks that the share, that may be thus 
allotted to the plaintiff as administrator of Richmond Love, 
may be again divi distributed ; and therein the plain- 
tiff claims « doub that is to say, one as brother of 
the intestate and chis mother’s assignment. The 
validity of this assignment ‘has been attacked. But from 
the reading of the depositions, the weight of the evidence , 
seems to us decidedly in favor of hez capacity to.make the. 
deed of gift, and, especially, as she might be expected tq be., 
naturally inclined to bestow such a bounty on her only sur-- 
viving child. . But the Court cannot proceed to a decree on 
this part of the case, nor make any declaration ; because the 
children of Mrs. Cole, who - before her broier, are seme 


Love. 
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Dec. 1843 of his nextof kin, and are necessary pangs suit for the 


distribution of his estate. Therefore, “Wig “plaintiff must 
bring them in, or, as to this part of the case, ‘the bill will, af. 
tera reasonable time, be dismissed with costs, and thus let 
another and proper proceeding be instituted for the distribu- 
tion of Richmond Love’s estate separately. 


Per Curiam, Decreed accordingly. 


JAMES O. HALE AND WIFE vs. SAMUEL C. GAUSE. 


Where a husband intends by a bill in equity to impeach a marriage agree- 
ment made between him and his wife, before marriage, she mnst be a par- 
ty defendant to the bill, and not be joined with him as a plaintiff. 


This cause was removed on affidavit to the Supreme 
Court, from the Court of Equity of Brunswick County, at 
the Fall Term, 1843. : 

The bill states, that the plaintiff, James (0. fale, married 
the other plaintiff, Ann C. Hale, who was 8 
fendant, in the year 1832=-that before ft! 
consideratior: of the intended mafriage, 
were executed by the plaintiffs, in which they agreed to con- 
vey to the defendant, as trustee, all the real estate and the 
slaves, which belonged to the then intended wife, to be held 
by him in trust for the wife for life, remainder to the heirs 
of the body of the wife by the said hus to be begotten, 
remainder to the wife and her heirs ‘and assigns forever, 
That this marriage settlement was also signed, sealed and 


‘ executed by the defendant—and a copy of the same is ap- 


pended to and made a part of the bill. The bill then al- 
léges, that the said deed of covenant was obtained from the 
said plaintiffs by the artful contrivance and frandulent man- 
agement of the defendant and his mother. The prayer of 


the bill, in this respect, is, that the said instrument be de- 
creed to be delivered up, cancelled and declared yoid. And 
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in case that cannot be effected, the bill proceeds to state; that Dee. 1649, 
the defendant, agtrustee, has mismanaged the trust fund by ~ 445, 
selling one of the slaves meutioned in the said deed, andthat _ v_ 
he has appropriated the money received from the sale to hig Gaal 
own use. The bill further states, that the defendant is an 
unfit person to be a trustee, on account of his mental infir- 
mities, and also on account of his misconduct in the man- 
agement of the trust fund. The bill then prays, that the de- 
fendant may be decreed to account for the price of the slave 
so sold; and that he be removed from the office of trustee 
under the said marriage settlement, and some fit and proper 
person be by the court appointed trustee. 
The defendant in his answer admits the execution, by 
himself ad the p'aintiffs, of the martiage articles, as stated 
in the bill: but he denies that the said deed of settlement 
was obtained by any fraudulent contrivance of himself or 
his mother. He alleges that the said instrument was well 
understood by the plaintiffs, when they executed the same, 
and that they intended and did execute the same, for the 
puposes therein mentioned. ‘The defendant then avers, that 
the slave sold “by,bim had belonged to him; and, at tle re- 
quest.of hi , be consented that she might be inserted 
lage settlement as being the property of his 
was to receive one hundred and filty dol- 
admits that jhe has sold her to a man in 
South Carolina for $334. He states that he demanded of 
both the plaintiffs the $150; but that they refused to pay 
him, and requested him, the defendant, to keep her as his 
own property, ai they were displeased with her. The de- 
fendant further insiste, that, if he should be decreed to ac- 
count for the said sla¥@ “he ought to be allowed in the ac- 
count the said sam of one hundred and fifty dotlars and in- 
terest. He denies, that, as trustee, he has mismanaged the 
trust fund, or that he has any design to mismanage it, or 
that he is mentally or morally incapacitated to act as 
trustee. 
The answer was replied to, depositions were taken, and 
the cause set for hearing. 
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Strnge for the plaintiffs. 


No counsel in this court for the defendants. 


Danie, J. First; as to the allegation in the bill, that 
the marriage articles were obtained by fraud; there is no 
tvidence in the cause to sustain it. And if there was such 
éyidence, the court could not look at it, in the manner this 
bill is framied: If the husband wished to have the aforesaid 
allegation enquired into, his wife and children, who have an 
adverse interest, should have been made defendants. As the 
bill is now framed, we are impelled to see and know, that 
the allegation is only made by the husband, and the wife 
has no power to gainsay or contradict it, if it were false. 

Secondly ; the defendant adrhits, that the slave Sally was 


included in the marriage articles as one of the aye then 
belonging to his sister. He admits also, that he is the trus- 


tee in the said settlement, and executed the same by signing 
and sealing it, He also admits that he has sold the slave 
Sally to a man residing out of the State. This conduct on 
his part, was a breach of trust; and he must be decreed to 


accoynt forthe price of the said slave. As to the $150 
credit which he demands, he may make what. proof he is 
able before the master: he has as yet filed ng proofs in the 
cause tending that way. As to the allegation in the bill, 
that the defendant is an unfit person to be a trustee under 
the said marriage settlement, there are depositions filed in 
the cause on that question. It must, therefore, be referred 
to the Master, to enquire and report whether the defendant 
is an unfit person to be contined as trustee, either from his 
former mismanagement, or from his mental incapacity. And 
if he is found unfit, the Master will report a proper trustee. 


Per Curiam, Decreed accordingly. 
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WALTER A. WINBORN. -AND OTHERS vs. RALPH GCORRBLY. & 
OTHERS. 


A. contracted with B. for a tract of land and gavé two bonis fur the price, Dec. 1843 


one for $1,000 and one for $500, B. givifig a bond to comvey the title to A. 
when the price was paid. _B. afterwards surrendered the bond for $500 to 
' A. and died, the other bond being unpaid and no title conveyed; and tran’- 
Serred the bond for $1,000 to his infant grand-children, to whom A, was gp- 
pointed guardian, giving the usual guardian bond. A.,afterwards, conveyed 
this land to a trustee for the purpose of paying certain debts, and died jnsol- 

’ vent: Jeld that the infants were still entitled to trold this letid as a security 
for the bond of $1,000, in preference to the creditors secured by A‘s-deqd’ of 
trust, aind that it was just and proper they should do so, before resorting 
to the @freties in the guardian bond. = 

Until an actual conveyance, under a contract for the sale of land, the estate is 
a security for the purchase money analogous to a mortgage: 

An infant's action at law on a bond due to him by his guardian is wok etin 
suspended by such guardianship, and the infant may sue on it by his 
next-friend; but, even if suspended, the suspension would not work an ex- 
tinguishment of the debt, but would cease with the guardianship, as in the 

~ case of a debtor administering on his creditar’s estate. . 

Certainly ima Courtof Equity such an extinguishment would nat be permit. 
ted, but every security necessary for the satisfaction of the debt would be 
kept on foot, against any act of the debtor himself. 

Though a person, claiming land under a contract of sale- and not having paid 
the purchase money, obtair. a decree of a Court of Equity agaiost the heirs 
of the vendor, who is dead, requiring them to convey the legal title; y% 
such decree of itself wilf not convey the legal title. 

The purchaser of an equitable title takes it subject to priot equities. It is only 
the purchaser of the /egal title, without notice of a prior cquity, who can 
hold against such equity. 

The cases of Oliver v Dir, 1 Dev. & Bat. Eq 605; Green v Crockett, 2 
Dev. & Bat. Eq. 390; Bunting v Ricks ; 2 Dev. & Bat Eq. 130; Fere- 
bee ¥ Proctor, 2 Dev. & Bat. 439,;and Polk v Gallunt, 2 Dev. & Bat. Eq. 
895, cited and ag 


This canse was removed by consent from the Court of 
Equity of Guilford county. to the Supremg Court, at Fail- 
Term, 1843. 

The biil set forth, pabatantially, the following hatte fo 
April, 1836, William Hanne: purchased from his tather-tn- 
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Dee. 1843 law, Nathan Armfield, a,tract of land, which is described, at 


Wi >? 
Gorrell. 


~~ the price of $1,500; and gave therefor one bond for $1,000, 

payable December 25th, 1836, and another bond for $500, 

payable December 25th, 1837.. And Arinfield gave to Han- 
ner a tond ‘in the penalty of $3,000, with condition to con- 
vey the land in fee, upon the payment of the money men- 
tioned in those bonds. In January, 1839, and, while very 
sick, Armfield surrendered to Hanner, as a gift, the bond for 
$500, to be cancelled ; and it was done. At the same time, 
by way of donation and advancement, Armfield gave the 
bond for $1,000 to his three grand-children, Alexander, Al- 
fred and John Hanner, (who were infant children of the said 
William Hanner) and-endorsed the same to them. In a few 
days thereafter Armfield died intestate ; and William Han- 
ner administered on his estate and was also appoifted the 
puardian of his three children, and got possession of thie bond 
for $1,000. In 1840, William Hanner filed his bill in the 
Court of Equity against the heirs at law of Nathan Arm- 
field, one of whom was his own wife, who was a daughter 
of Armfield; and therein He set forth the facts as above stat- 
ed, afid thereupon insisted, that in contemplation of law the 
whole debt for the purchase money of the land was paid or 
extinguished by his having been appointed administrator of 
Armfield, and the guardian of his own children, who were 
the assignees of the bond for $1,000, and prayed that the 
heirs at law might be compelled to perform the contract spe- 
cifically, and convey the land to him, W. Hanner, forth- 
with, The heirs entered no appearance, and the bill was 
taken pro confesso aud the cause heard ex parte in Octo- 
ber, 1842, and a decree entered, which, without declaring 
the payment of any part of the purchase money,decreed 
that the defendants therein should execute a conveyance for 
the land in fee to W. Hanner, and be perpetually injoined 
from disturbing his possession. Nothing has ever been done 
sunder the decree. In February, 1843, William Hanner died 
intestate and insolvent. But, five days before his death, he 
executed to Ralph Gorrell, one of the defendants, (who had 
been his solicitor in the above mentioned suit,) a deed of as« 
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sigoment of all his property, as a security for'certain debts Dee. 1 ment 
mehtioned therein, and upon trust to sell or dispose of the re 
estaies.conveyed, and, out of the proceeds, satisfy those «+ + 
debts, or such part thereof as such proceeds would satisfy. 
In that assignment the land in question is included, and is 
described therein as follows: “ One tract of land, contain- 
ing 400%@eres, more or less, it being the land on which Na. 
than Armfield formerly lived, and which the said Hanner 
claims under a title-bond executed by the said Armfield to 
him, and under a decree of the Court of satited for Guil- 
ford county.” 

The present bill was filed in June, 1843, by Alexander, 
Alfred and John Hanner, and by Walter A. Winborn, who 
was the surety of William Hanner for his guardianship of 
his thrag’’ sons, against Ralph Gorrell, the trustee, ‘aud the 
creditors provided for in the deed of trust, and, by amend- 
ment, also against the heirs at law of Nathan Armfield and 
ot William Hanner; and, after setting forth the facts ag a- 
bove stated, it charges, that William Hanner never, in fact, 
paid any part of the debt of $1,000, nor accounted for the 
same by charging himself therewith in his guardian ac. 
counts, nor put out any sum at interest for the wards; and. 
thereupon it prays that the land may be declared to be a se- 
curity for that debt and interest, and that it may be paid by 
the trustee, or raised by asale of the land nnder the direc- 
tions of the court, and that all proper parties may be decreed 
to join therein. 


Answers were put in by Mr. Gorrell, and the creditors se- 
cured by the deed; but they do not materially vary the case 
as before stated, ws to the matters of fact.. They insist, that 
the infant plaintiffs have an adequate security for theis.de- 
mand in the responsibility of the other plaintiff, Winbora, 
as surety for the guardianship; «hat the debts provided for 
in the deed are just, and will be lost, or a part of them, if. 
the plaintiff should obtain a decree; and that the creditors , 
had no knowledge of the debt now claimed by the plaintiff, 
and believed, from the decree obtained by William Hanper, , 
that he had thereby beco:ue the owner of the land, and | 
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Dec. 1843. could convef it, It is admitted, however, by Mr Gorrell, 
“Wintor, (at he knew the debt was not, in fact; paid; an 
v « that he would not have acted as trustee, had he 

Gowell. sent when the deed was executed, but he was induced 

afterwards to accept the deed, lest all its provisione might 


fall through. - It is also admitted by Mid Sloanjgue of the 
creditors, that he was the only creditor, who ia at 
the execution of the deed, or was ro preparation, 
and that William Hanner then mention debt ~_ 6U0, 
as still existing. 


Replication was taken to aia answers and the canse set 
for hearing, when it was removed tothe Supreme Court. 


Graham for the plaintiff. 
Morehead for the defendant. 


Rvurris, C. J. If the bili were against William Hanner 
alone, even these defendants would not, at léast they do not, 
question the proposition, that the laud would be a security 
tor the debt due on the bond given to his children by their 
grand-father. By the express terms of the sale, the purchase 
money was to be paid before Hanner was to have a deed, 
H¥e did not even pretend in his bill, that Armfield meant to 
discharge him from that provision of the contract, wlien he 
gave one of the bonds to him and assigned the other to his 
children. If there had been such an understanding or in- 
tewtion on the part of Armfield, why did he not convey the 
land at the same time ® The only answer must be, that it 
was well understood, that the legal title was still withheld, as 
a security for the provision the grand-father was making in his 
last illness for his grand-sons. So Hanner’s own bill treat~ 
ed the transaction ; for it admits, that he was bound to pay 
the whole purchase money before he cotld call for a con- 
véyance, and puts his right to call for it in that suit upon thu 
position, that he had paid it—not ‘in’ faet, but upon a legal 
ptineiple, by way of extinguishment by means of his being 
the guardian of the infant proprietors of the bond, and thus 
beifig the hand to pay and receive. Therefore, anless that” 
principle were applicable to the case, it stood upon the toms 
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~guee of the Court of Equity, that, nnfil an ‘actual Dee. 1649. 


the estate is a security for thé purchase money “Winborn 

analogous to a mortgage. Oliver v Dix; 1 Dev. & Bat. Eq. 
605. Greeny Crockett, 2 Dev. & Bat. Eq. 390. Now, it 
was dn efifire. mistake to suppose that the principle of law 
relied’ a thing: to do with the case. The action at 
law on pond... Wi ekeven suspended ; for, although the 
debtor “?-"° N, yet the action on his bond would 
not be in ‘his name, but in that of the infants themselves, the 
assignees of the beh anext friend. But even if it were 
snspended, it would oply be during the guardianship; and 
that being g tap ens-o guardian himself, and the law, and 
not of the in itor, the suspension would not work an 
extinguishment, but be only temporary and cease with the 
guardianship, as in the case of the debtor administering on 
the creditor’s estate. Needham’s case, 8 Rep. 136. But 
certainly, however it might be at law,.a Court of Equity 
would never enforce against any person, and much less 
against infants, any such principle of extinguishment, but 
would relieve against it, and keep on foot every security ne- 
cessary to the satisfaction of the debt, against any act of the 
debtor himself. 

It may be true, that the wards might charge their dies , 
on his bond for the purchase money, and also might charge 
him and his surety on the guardian bond ; but thut does not 
preclude them from insisting also on their real security. 
Indeed it is jast and proper, they sh@uld have recourse to 
that in the first instance, as the propefty of the debtor him- _ 
self, in exoneration of his surety. Bunting v Ricks, 2 Dev. 
& Bat. Eq. 130. There was then no satisfaction of the 
debt in question, as is obvious on Hanner’s own bill, and, 
consequently, he had no right to a conveyance, and upon 
the bill of his children against him the land woald be de- 
clared a security for the debt, and disposed of accordingly. 

The decree in that cause made no difference. The pre- 
seit plaintiffs were, none of them, parties in that suit, and, 
therefore, not bound by the dectee. proprio vigore. Ifa 
conveyance had been actually made under it, the plaintiffs 
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. »~ 
Dec, 1848 wonld still have been entitled to relief against Hannher 


, Wis 


v 


Gorrell. 


fuuborn ~ self, becattse obtained in bad faith towards those viailllors 


and with the view to defeat them of a security to which they 
were entitled. But there has been nothing done under*the 
decree, and, therefore, the legal title is still outstanding in 
the heirs of Armfield, and the plaintifls: may 7 upon it 
asa security for their debt, actually subsisting. The decree 
of & Court of Equity is not a legal tfé, It professes only 
to require the person to convey the titfe by executing a deed. 
Ferebee v Proctor, 2 Dev. & Bat. 439. And this brings up 
for consideration the defence set up by the trustee and cred- 
itors claiming under Hanner’s assignment, as peculiar to 
themselves, and founded on merits independent of those of 
Hanner and himself, They claim to be just creditors, who 
have honestly obtained a sectirity for their debts without a 
knowledge of the plaintiff’s equity; and, therefore, entitled 
to hold it. But they were mistaken in supposing that they 
had obtained a conveyance of this land asasecurity. They 
say, they relied on the decree as determining the rights of 
the parties and constituting a title. But we have seen, that 
is not so. ‘The deed is only an assignment of an equitable 
title, and then, were these persons purchasers instead of 
creditors, the estate itseJf must answer all claims to which 
it would have been subject in the hands of the assignor. It 
is only the purchaser of the legal title without notice of a 
prior equity, who can hold against such equity. Polkv 
Gallant, 2 Dev. & Bat. Eq. 395. In the case before us, 
there is not only not a conveyance of the legal title, but 
there is a plain reference on the face of the deed to the de- 
cree and covenant as constituting the only title ot Hanner, 
and those documents would have enabled all these persons 
to have discovered the true stafe of the case, not to speak of 
the actual knowledge of the trustee and the active creditor 
in getting the deed. Bat it is useless to consider the partic- 
ular circumstances, as the defendants are but the assignees 
of an equity, and get only what the assignor had; which 
was the right to have this land, when he had paid to his 
three children the debt he owed them for the residue of the 
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purchase money. ‘The court takes nothing from the de, Dec. 1843 
fendants, which they or Hanner ever had ; but only say, the ‘Wink 
detendants cannot take from the plaintiffs a security which 

they honestly had before the defendants got theirs, and Gorrel, 
which they haye done nothing to impair. Therefore, the | * 
land must be declared to be a security for the sum due on 

the bond for $1,000, and it must be referred to enquire what 

that sum is.; ‘and,.ag both sides wish the land sold, when the 

debt shall be ascett&iped, a sale will be decreed, and, after 

paying the plaintiff’s debt and interest, and the costs, the 

balance will go to the trustee to be applied under his assign- 

ment. 


Per Curiam, Decree accordingly. 


JOHN MILLER vs. HENRY ELLISON & AL. 


A testator by his last will bequeaths certain slaves to A. & B., and devises 
and bequeaths all the rest of his estate to.the said A. B.; and then directs 
his executor to use all lawful ways and means to procure the emancipation 
of the said slaves—and if they can be emancipated then the said property 
to go to them, if they cannot be emancipated, the property to belong abso- 
lutely to A. & B. The executor files a bill stating that he is anwilling to 
give the bond required by law on the emancipation of a slave, and praying 
the. advice of the court as to whether the next of kin and heirs of the 4este- 
tor,or A. & B. are entitled to the property, and a decree that they may 
interplead ; and making only the said A. & B. and the said next of kin and 
heirs parties— Held that the bill must be dismissed because the executor has 
not made the slaves parties defendant, either by the —— General or by 
some relator. 


This cause was removed by consent from the Court of 
Equity of Randolph ernie, at Spring Term, 1843, to the 
Supreme Coart. 

The bill was filed by the plaintiff, as executor of Simeon 
McMasters, dec’d, and set forth that the said Simeon, after 
having duly made his last will and testament, of which he 
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Dec. 1843 appointed the plaintiff executor, died about the year 1840. 
~~~ In the second clause of this will the testator gave to Henry 


Miller 


v 


Ellison. 


Ellison and Jesse Kemp a tract of land containing 150 
acres. In the third clause, he gave to Henry Ellison Ais 
slave Creecy, and to Jesse Kemp his slave Aaron. In the 
fourth clause, he bequeaths all the residue of his estate, 
consisting of “ horses, cattle, &c.” te Henry Ellison and Jes- 
se Kemp. In the fifth clause, the testator enjoins it upon 
his executor to use all lawful ways atid means to emanci- 
pate the slaves Creecy and Aa*on according to the laws of 
this State. The will then proceeds, “and if, at any time, 
their liberation shall be effected according to law, whether 
they shall continue to reside in this State, or consent to re- 
move as now required by law, that then, on their becoming 
legally free and emancipated, my will and desire is that all 
the property and estate, whether real or personal, shall be 
vested in them, the said Creecy and Aaron, to theirown use 
and behoot forever, so faras they may be capable of holding 
the same, or so much of the said property and estate as may 
not have previously bees expended by the aforésaid Henry 
Ellison and Jesse Kemp, who, in the event of such eman- 
cipation as aforesaid being effectuated, shal! be considered as 
trustees only holding for the uses and intents herein last ex- 
pressed and set forth; but in case such hberation shall not 
take place, then and in that case all the devises and bequesis 
herein made to the said Henry Ellison and Jesse Kemp are 
to be absolute, unconditional and forever, as herein express- 
ed in a former part of this my will.” 

The plaintiff then states, that he is unwilling, and refuses 
to execute the bond, required by the act of Assembly, in 
cases where slaves are directed by will to be emancipated, 
and calls on Kemp and Ellison on the one hand, and, on the 
other hand, the other defendants, who are the next of kia 
and heirs at law of the testator, to interplead. And he prays 
the court to make a decree accordingly ; and also to aid him 
in the construction of the will, and in the execution of the 
trusts. ' 

The answers of the heirs and hext of kin state, that they 
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have never set up any claim to the property. ‘Phe defen- Dec. 1843. 


dants Ellison & Kemp claim the property, alleging that as ~> 
the exeentor refuses fo make any attempt toeffeet theeman. vy 
cipation of the slaves, no one else has a right to du so, and Bilison. 
therefore, they, the said defendants are entitled—but they 
state they are advised that the case stated by the bill does 
not authorize an order that they should interplead with the 
other defendants. 

The cause was then set for hearing and sent to the Su- 


preme Court. 


No counsel for the plaintiff. 


Winston and Mendenhall for the defendants. 


Dantet, J. The court cannot make any order in the 
cause, that the defendant shall imterplead. Neither the next 
of kin nor the heirs at law, according to the plaintiff’s own 
shewing, have any possible interest in the-trast fuad. If the 
emancipation of the slavés~ Creecy and Aaron should fail, 
then the real and personal estate divised to Ellison and 
Kemp, in trust for Greecy and Aaron, on the event of their 
emancipation, is to be no Jonger held by them in trust; but 
is to be then the unconditional propetty of the said Elli- 
son and Kemp. Secondly; the two slaves Creecy and 
Aaron are not before the court, either by the Attorney Gene- 
ral or any relators. We therefore cannot, in the present 
state of the pleadings, pronounce any opinion, whether the 
executor, by taking on himself the trusts of the will, is.or 
is not compelled to give the bond required by the act of As- 
sembly, in case the slaves are willing on their part to comply 
with the act. 

The bill seems to have been framed to enable the executor 
to administer the estate, with the apparent sanction of the 
court to his refusal to take the proper steps to emancipate 
the slaves, and, at the same time, withont putting it in the 
power of the court to require him: to do it, if it should be 
deemed his duty. Such a bi'l cannot be entertained. It 
must, therefore, be dismissed with costs, as to the defendants, - 
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Dec. 1843. who are the next of kin and heirs. Costs would also be 
given to Kemp and Ellison, if there were not_reason to_be- 
lieve, that they asseyted to this modesof proceeding ; since 
their answer is received without being sworn, to, and they 
would have the benefit of allowing.the executor thus to e- 
vade the enquiry, whether he had duly endeavored to pro- 
cure the emancipation of the negroes, or allowed them or 
giher persons for them to do so, 


“Per Curiam, Bill dismissed. 


GEORGE. ASTON vs. THOMAS 8S. GALLOWAY & AL, 


A ‘testator devised his land to his-wife for life, and then devised-as follows : 
“} give and deyise the land, after the death of my said wife, to my nephew 
J. A. and his heirs, he paying to my two other nephews, E. & G. A., as 
they respectively arrive at the age of twenty one years, the sum of £100 
each. And should it so happen that the said E. and G. should be of age, 
before’my nephew J. A. be in the possession of the said plantation and 
‘land, in that case, he, the said J.'A., is not bound-te pay the aforesaid sums 
of money finally, until two years from the day of taking possession.” Held 
that these legacies were a charge upon the land. 

Held further, that, where this land had been sold to one, who had notice of the 
lien, and he had afterwards sold it to another who had no notice, whatever 
remedy there might be against the latter, the court would first decree the 
legavies to ‘be paid by the first vendee, who had the notice. 

The filing of a bill in Equity is the commencement of the suit, and the time, 
within which presumption of satisfaction is to arise, must be.reckoned back 
from that period. 

The case of MeLin v McNamara, 2 Dev. & Bat. Eq. 82, cited and appro- 
ved. 


‘This cause was removed to the Supreme Court from the 
Court of Equity of Rockingham County, at Fall Term, 
1842. 

This bill, which was filed on the 2d of May, 1835, was 
brought to recover a legacy of £100 and interest, which it 
alleges that one William Aston beqneathed to the plaintiff 
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and charged on a -tract of land devised in the said wilt to Déc. 1843 
John Aston. In thé year 1795; William Aston. made a 
will and in-it he gavé to his wile Rebecca*Aston a large leg- —v 
acy of personal property, and in the same clause he ptoceed- Gatloway. 
ed to say ; “I also lend to her the use of ‘the rest of my es- 

tate, of what nature or kind soever, during her life.” The 
testator, in a subsequent part of tits will, devises as follows: 

“ [ give and devise the land and plantafiow, whereon. I ho® 

live, after the death of my said wife, to my hephew John 

Aston and his heirs, he paying to my two other nephews. 

(his brothers) Edwin and George Aston, as they respective- 

ly arrive atthe age of twenty one years, the sum of £100 

each. - And should it so-happen, that-the said Edwin and 
George should be of age, before my nephew John should be in 
possession of the said plantation and land, in that case he, 

the said Joho, is not bound to- pay the aforesaid sums of 
money y, under two years from the day of taking pos- 
session John. Aston conveyed his estate in remainder in 

a a to Marmaduke Williams; and has since died insol- 

ve Marmaduke Willianis conveyed to Robert Williams ; 

and Robert Williams, on the10th day of October, 1804, by 

deed of bargain and sale, conveyed the said land‘to Robert 
Galloway ; the said deed reciting that it was the land willed 

by William Aston to John’ Aston. On the death of Rebecca, 

the tenart-for life, which happened.between the 5th and 15th 

days of May in the year 1820, Robert Galloway took pos- 
session of the said land, and continued in possession of 

it, up to ‘his death in the year 1832. His executors there- 

after, om the 27th of Fébruary, 1834, under a power in the 

will of théir testator, sold the said land to William’C. Wis: 

dom, who then took possession and is now it possession of it: 

The bill was filed against the exéciitors of Robert Galloway 

and against William ©. Wisdom; ad, after stating that the 
legacy ws the plaintiff was advised, was a charge on the land, 
averred that Robert Galloway, at the timeof his purchase, 

had express ridtice, and William C. Wisdom, at the time of 

his putchase, ‘noticé in law, of this lien. The bill’ then 

prayed that the defendants might-be decreed to pay him thé 
amount of his said legacy and interest. 
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Dee. 1843. - The defendants in their answers admitted all the material 
~~. facts charged in the plaintiff’s bill, except the notice of the 
the lien, if there-was a lien, and insieitd also that there was 
Gallowsy. no lien. ‘They also relied upon the presumption of satisiac- 
tion-from the lapse of time. / 
‘Fhere was a replication éo the answer. Depositions ta- 
kep in the cause, proved that Robert Galloway, at the time 
al-his purchase, had express notice of the lien and” hadwub- 
sequently paid the cther legatee Edwin Aston. It was: ad- 
mitted that William C. Wisdom. bad no actual notice. It 
was also proved that Rebeeca; the .tenant for life, dred be- 
tween the alr and 15th of May, 1820. The-canse was 
then set for hearing upon the. bill, answers.and eee. and 

sent to the Supreme Conrt, 


Grakam for the plaintiff. 
' Badger for the defendants. 


Dantet. J. First; was the £100 gig n. 


as is stated in the case, a charge on. *the | is 
it was_an equitable charge, that is, that in this Court the 
land i8 to be regarded asa security far ft. In the case of 
Abrams v Windup, 3 Russ. R. 35, a testator devised lands 
to Joseph Bulmer, for paying his son Thomas Bulmer £50, 
when of the age of twenty-one years.. The Master of the 
Rolls was of opinion, that this. was a devise of the fee to Jo- 
seph Bulmer, charged with the payment of the £50 to his 
son. In Miles v Leigh, 1 Atk. 573, testator devised lands 
to his wife for life, remainder to his son R. in fee;-and he 
gave to A..a legacy of £150 to be paid in twelve months af- 
" ter his son R. should cotne to enjoy the premises. - The leg- 
acy to A. was held a charge, and it was decreed with inter- 
est-from the death of testator’s wife, against R.’s son and 
heir. In Ladd v Cart@, Prec. Chan. 27,a devise of lands 
to A. for life, remainderto such child or children as’should 
be living at hisdeath and to their heirs, A. paying £40 to 
R. This was.a charge, not only on A.’s estate for lite, but 
also on the remainder. Ln the ease now before us, the words 
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immediately following the devise to John Aston are, “ he Dec. 1843. 
paying tomy two nephews £100 each, at their ages of ion | 
twenty-one years: But if it should so happen, thatthey 
should be of age before John shall be in possession of the °"°"*Y" 
said plantation and land, in that case he is not bound to pay 

under two years from the day of his taking possession.” It 

seems to us, that the £100 was not intended by the testator, 

to bea personal debt on the devisee in remainder only ; but 

it was to arise out of the land, after the devisee should get 

into the possession of the same, and he be able to make it out 

of the rents and profits—therefore it was a charge upon the 

land. Secondly; the executors of Galloway rely on the 
presumption of payment, or abandonment of the pleintiff’s 
equitable interest in this legacy. Under the statute, (Rev. 

Stat. c.-65, 8. 14) before such a presumption can arise, thir- 

teen y , have run between the time the plaintiff 

could @ his bill, and the time he actually did file it. 

The £t acy was not payable, until after the expiration 

of yéars, from the time the remainderman John Aston 

had @ right to enter into the possession, to wit, two years af- 

ter the death of the tenant for life. The thirteen years had 

not run by the space of three days, when this bill was filed, 

taking the death of the widow to have been at the earliest 

day mentioned in the evidence. We have heretofore said 

that the filing of the bill is the commencement of the suit. 

2 Dev. & Bat. 82. The act of Assembly therefore does not 

bar the plaintiff, 


Thirdly ; the defendant Wisdom says that he isa purcha- 
ser for the full value of the fee-simple in possession, and al- 
so that he purchased without notice of the plaintiff’s de- 
mand ; and, therefore, that he is not liable at all, or, at any 
rate, that Galloway is liable before him. As the opinion of 
the court is with him upon the lattertground, it will not be 
necessary, at least for the present, to express any upon the 
first point, inasmuch as the plaintiff is satisfied with a de- 
cree against Galloway in the first instance, as there is no 
doubt of the solvency of his estate. Wisdom purchased 


P 
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withont any actual notice, and, as appears both from his an- 
swer and that of Galloway, contracted for the unencumber- 
ed fee, reserying pothing, but paying the whole purchase 
money to Galloway’s executors, who still have it. They 
have therefore the fund, which ought to satisfy the plain- 
tiff’s demand, and there must be a decree against them for 
the plaintiff’s legacy of £200, with interest thereon from 
the filing of the bill. ‘The interest cannot be carried farther 
back, because it appears the plaintiff absconded from this 
State and removed into parts unknown in the Western 
States before the death of Mrs. Aston. Galloway might not 
have known that his brother John, the devisee of the land, 
had not paid him, or that the plaintiff did not look to him. 
The legacy to the other brother he paid on demand. It was 
the duty of the plaintiff also to have requested payment, or, 
at least, given Galloway notice where he might be found. 
But for the principal and interest from the fili f the bill 
and for the plaintiff ’s costs, Galloway’s estate is liable. Be- 
tween the plaintiff and Wisdom neither party is entitled to 
costs up to this time ; but the bill will be retained as against 
Wisdom, until it be ascertained, whether payment can be 
had'from Galloway. 


Per Curia, Decree accordingly. 
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MARY GARRETT vs. WILLIAM WHITE. 


The sheriff’s deed alone for land sold for taxes will not pass the title, but Dec. 1843 
it must appear that the taxes, for which the’sale was made, were due, as - 
his authority to sell. 

In a suit in equity for partition of land, from the very nature of the case, relief 
can be given, where the titles alleged are legal, only where the title is admit- 
ted, or has been established at law, or, at the least, is very clear. 

But where the title is denied and the defendant sets up a sole and adverse pos- 
session, a Court of Equity cannot proceed, until the party who asks the par. 
tition, re-establishes at law the unity of possession in himself with the co-ten- 
ant. A Court of Law can alone decide upon a legal title or an alleged ouster. 

In such a case the regular course of the court is, to retain the bill allewing 
the party competent opportunity for trying the title and recovering the pos- 
session of the undivided share in an action of ejectment; and the court 
will require the defendant in such action to admit his actual ouster of the 
plaintiff from the tract alleged to be held in common. 

The cases of very v Rose, 4 Dev. 549, and Rutland v Stewart, 4 Dev. & 

Bat. 886, cited and approved. 


This cause was removed on affidavit of the 
from Washington Court of Equity, at. Spring 
to the apreme Court. 

The bill was filed in August, 1841, for the anil " ; 
a tract of land, described in the pleadings. One William 
White, the defendant’s father, being seized of the land in 
fee, devised it by his will, dated the 16th of April, 1823, to 
his wife Asha White for term of her life, with remain- 
der after her death to the testator’s two sons, Solomon White 
and William White, the defendant, equally to be divided be- 
tween them. The bill states, that Solomon White sold and 
conveyed his undivided moiety in remainder to Joseph Gar- 
rett on the 16th of August, 1831, and that Joseph Garrett 
devised it to the plaintiff, then the wife of the said Joseph, 
and died in 1835 ; that Asha White, the tenant for lite, had 
lately died, and that William White had then entered into 
the actual possession of the land, and held it in common for 
himself and the plaintiff; that the plaintiff had applied to him 
to make an equal partition with her, but that he refused, on the 
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Dec. 1843. pretence, that Asha White had let the public taxes due up- 

“Garrett 8 the land for the year 1837 be in arrear, and that, during 

v her lifetime, to wit, on the 4th of July, 1839, the said land 

White. was duly set up by the sheriff for sale, for the taxes, viz. 

$6 21, and that the said William became the purchaser ot 

219 acres, part of the said tract, for the taxes due on the 

whole, and took a deed therefor. The bill further states, 

that the transactions thus pretended took place without the 

plaintiff’s knowledge, and that, after being informed thereof, 

she offered to pay to the defendant one half of the sum he 

had paid and all the expenses by him incurred, and re- 

quested to be let into actual possession with him and that he 

would release to her one half of the land ; and the bill cbar- 

ges, that, if the defendant’s purchase for the taxes and the 

sheriff ’s deed of conveyance should give him a good title at 

law, yet that in equity she is entitled equally with him upon 

a proper indemnity for the moneys he has laid out; and it 
prays a decree for partition and conveyances accordingly. 

The answer admits the devises by William White the fath- 

er, as Stated in the bill ; and also the conveyance from Solo- 

i) Wihiite.to the plaintiff’s husband Joseph Garrett. But 

it states, that, although the latter is in form an absolute con- 

veyance, yet that there was an understanding between Solo- 

. mon White and Garrett, that the former might redeem; 

though upon what terms is not stated. ‘The answer further 

states, that the defendant, at a public sale by the sheriff for 

the taxes due thereon, purchased a portion of the said land 

and paid the price and took a deed in conformity to the acts 

of Assembly, in the life time of Asha White and with a 

view to gain to himself the further title to the same ; that the 

estate of Asha White is sufficient to make gaod the land to 

the plaintiff; and that the defendant does not believe the 

plaintiff was ignorant of the sale for taxes, and that she did 

not offer to refund to him the money paid by him or any 

part of it. The answer then denies that the defendant is in 

law, or ought to be considered in equity, a tenant in common 

with the plaintiff; and insists that he took possession, under 

the deed to him from the sheriff, as sole tenant of the land, 
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and claimed so to be when the plaintiff filed his bill and Dec. 1843. 

long before, and cultivated the same under his said claim for 

his own benefit, without being in any manner accountable wv — 

to the plaintiff. Whiter, 
There was a replication, depositions were taken, and the 

cause set for hearing and sent to the Supreme Court to be 

heard. 


No counsel for the plaintiff in this court. 
A. Moore for the defendant. 


Rurrin, C. J. The defendant has given some evidence 
of declarations of Joseph Garrett, expressing a willingness 
that Solomon White or either of his brothers might re-pur- 
chase the land; but nothing like an obligatory agreement 
for redemption is established—even if that could be entered 
into between these parties. 

The title to the plaintiff seems, therefore, to be clear as a 
legal title, to the undivided moiety of the whole tract, ex- 
cept so far asa title to a part of it may have been dost by 
the purchase of the defendant for taxes. For the sof 
the tract, not sold for taxes, the plaintiff’s title iugimques- 
tionable ; and she has a right to partition at least of that part, 
since the sole seisin or adverse possession, insisted on by the 
defendant, extends no farther, as we understand him, than 
the 219 acres included in the sheriff’s deed. But as that 
residue is only 20 or 30 acres, the court does not think pro- 
per to decree partition of that by itself, until it be seen, whe- 
ther the plaintiff yet has the right ‘at law, or in equity toa 
share of the part claimed exclusively by the defendant. 
Upon that point the onus is on the defendant to shew the 
plaintiff ’s estate to be divested. If this court were to pass 
on his proofs, we could but pronounce them insufficient in 
the present state of them. ‘They consist only of a plot of 
survey, dated 22nd December, 1840, and purporting to be 
made by Samuel Newberry, the County Surveyor of Wash- 
ington, shewing the boundaries of 219 acres of land sur- 
veyed for William White, which he purchased for taxes, and 
taken from the tract of land given in by Asha White, there 
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being in said tract: 257 sacres, and a sheriff’s deed for the 
land thus surveyed; dated December 25th, 1840. But 
the plot is not vérified in any manner, nor any proof 
given whether the land was.laid off, out of the whole tract, 
as directed by the» statute, ‘hor is there any proof that the 
land was entered for taxes, ror by whom. We have hereto- 
fore more than once held, that the sheriff’s deed alone for 
land sold for taxes will not pass the title, but that it must ap- 
pear that the taxes, for which the sale was made, were due, 
as his authority to sell. Avery v Rose, 4 Dev. 549. ° Pent- 
land v Stewart, 4 Dev. & Bat. 386. We think it extreme- 
ly probable, that no such tax was due, as that mentioned in 
the sheriff’s deed: which is the taxes of 1837 on “a certain 
tract of land, containing 2574 acres, it’being the land given 
in by Asha White for the heirs of William White, deceased,” 
inasmuch as the heirs of William White were not the per- 
sons to pay the taxes on this land, nor, indeed, the devisees 
in remainder, but the tenant for life occupying it. But it is 
probable the defendant may not have intended to complete 
his proofs of title, but only to exhibit his deed in support of 
the allegation in the answer of adverse and exclusive pos- 
session in the defendant ; and we think that course the cor- 
rect one. The jurisdiction of the Courts of Equity to de- 
cree partition is conferred in this State by statute. Rev. St. 
c. 85. But fromthe nature of the case, equity can relieve,’ 
when the titles alleged are legal, only when the title is ad- 
mitted, or has been established at law, or, a‘ the least, is very 
clear. But when the legal title is denied, and the defendant 
sets up a sole and adverse possession, a Court of Equity can- 
not proceed, until the party who asks the parfition re-estab- 
lishes the unity of possession in himself with the co-tenant. 
For the title and the nature of the possession are questions 
of law, which it belongs to a legal tribunal, including a 
Judge and Jury, to decide. There, have been few applica- 
tions ae State to the Courts of Equity for partition, be- 
cause, by the statutes, a mode of doing it at law is given 
more simple and expeditious, aad less expensive ; which is 
equally effectual except in cases where the title is equitable, 
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i oe . 
or, like the present, where the plaintiff @laims:to be a tenant Dec. 1843. 
in common either at law or.in equity. - Where the title is oa 
equitable it must be tried by~ the ehaneelor,.for a Court of —_ v 
Law is not competent to determine ie For the like reason, “Hi * 
where it is legal and denied, or where the defendant avers 
that he has ousted the plaintiff, the right must be established 
at law, and the plaintiff get iffto possession again. Then 
the decree in equity will follow, asa matterof course. And 
it seenis now to be the regular course of the court to retain 
the bill, allowing competent opportunity for trying the title 
and recovéring the possession of the undivided share in 
ejectment. Blynmanv Brown & ux, 2 Vern. 232; Wil- 
kin v Wilkin, VJghn, c.c. 111. So we think proper todi- , 
rect in this’ case, thatthe cause stand over for a year, that, 
in the mean time, the plaintiff may bring and try an eject- 
ment for one half of the tract of 219 acres claimed by the 
defendant under the deed from the sheriff, and also for the 
residue of the whole tract of 257% acres, unless the defend- 
ant shall admit the plaiotiff to have title to one undivided 
half of such residue, and to be in possession there with 
him; and if the plaintiff shall bring such action, the de- 
jendaut isto be required to admit on the trial his actual 
ouster of the plaintiff from the tract of 219 acres, or that of 
257%, as the action may be brought for the one or the other, 
as above mentioned. Upon bringing to our notice the re- 
sult of the action at law, either party can move for further 
directions ; and, in the mean while, all other equity and 
questions are reserved. 


Per Curiam, ' Ordered accordingiy. 
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ROBERT B. roti’ AL. vs. MARY LOFTIN &, AL. 


A testator having a suit pends. which he had instituted to recover certain 
slaves he bad purchased and for which he had partly paid, difected his ex- 
ecutor, if the slaves should be Mtovered, to sell them, and, out of the pro- 
ceeds, pay the remainder of the purchase money, and the surplus, if any, 
be left to his wife and children. The executor suffered the suit, which waa 
against the vendor, to abate, and surrendered all right to the slaves, upon re- 
ceiving back what had been paid by his testator, and the bonds still remain- 
ing unpaid for the residue of the purchase money. Held that, before the 
legatees could recover the slaves from the executor, or from the vendor, 
against whom the suit at law had been broug 'y must shew that they 
had been injured by some fraudulent act or dealing of the execu- 
tor with the other party, 


This cause was removed by consent from Davidson Court 
of Equity, at Fall Term, 1843, to the Supreme Court. 

The facts, as they appeared from the pleadings, were 
these. Sarah Loftin., in February, 1818, for $750, sold to 
Thomas Jones, (the father of the plaintiffs and the testator, 
under whose will they claimed,) the slaves Fan and her 
children Ham and Joe ; and she then executed to him a bill 
of sale for the said slaves. The slaves, being at that time 
hired out, were not delivered to the verdee, nor was the pur- 
chase-money paid, except $150. Thomas Jones, sometime 
after the sale, took the slave Ham into his possession by 
force, and instituted a suit at law against Sarah Loitin for 
the recovery of the others. Pending that suit, Jones died 
in 1819, leaving a will, in which he appointed three execu- 
tors who qualified. These executors permitted the suit to 
abate, and compromised the dispute about the slaves with 
Sarah Loftin. She gave up to the executors the bonds she 
held against Jones for the purchase money, and also return- 
ed them $150, the sum Jones had before paid her; and the 
exectifiits surrendered to her the boy Ham and the original 
bill of sale, intending thereby to rescind the contract and 
release to her all claim for the slaves. "Thomas Jones in his 
will directed his executors, that if a recovery of the slaves 
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should be effected: in the suit which he had commenced, Dec. 1843 
they should sell the same at auction ou a credit of , 
twelve months, aad apply theip money, in the-firet v 
place, iu paying the balance of th he owed for their LM. 
original purchase, and the surplus, » with the residue , 
of his prgperty, to go equally to his dren and to his 
widow, who was left an execu . 
This bill was filed by the childeen of Thomas Jones 
against their mother, the surviving executrix of Thomas 
Jones, and against the representatives of Sarah Loftin, now 
deceased, who had the said slaves ia their possession, and 
prayed for an accountof the hires and profits of the slaves, 
and that the slaves mj ht be delivered up to the plaintiffs 
and their hires fe for and paid over, alleging that 
the present po: in ¢quity mere trustees for the 
plaintiffs. } 
The answers of the defendants admitted .the facts as 
above stated to be substantially true, and denied any fraud ’ 
or improper conduct in the compromise, or that the plaintiffs 
were injured thereby. — 
The cause was set for hearing, and transmitted to the Su- 
preme Court. ; 


Mendenhall for the plaintiffs, 
No counsel for the defendants. 








































Dantet, J. It is true, that, in this court, the plaintiffs, 
as legatees of Thomas Jones, had a right to pursue the pro- 
perty in the hands of the defendants, who. are only yvolun- 
teers under Sarah Loftin, if there had been any fraudulent 
combination between the executors of Jones and the said 
Sarah Loftin to deprive them of their legacies in the slaves, 
or. any interest that they might have in the sale of them an- 
der the direction in their father’s will. But there i evi- 
dence in the cause to shew, that the slaves were 
the time of the re-sale, more than the executors a 
them, or that they would have brought more at public sale 
at twelve months’ credit. There is no pretence, that the ex- 
ecutors derived to seas the smallest benefit. by the re- 
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Dec. 1843. sale of the slaves. Before the plaintiffs could ask of this 


court a decree in their favor, it behooved them to shew, that 
they had been injured by some fraudulent act or improper 
dealing of the execiig@rs with Sarah Loftin, respecting the 
slaves. Nothing of that kind appears in the evidence; and 
the bill must therefore be dismissed, with costs. , 


.- fit a 
Per Curiam, Bill dismissed. 


POLLY ANN BRY 7SON BY HER NEXT BRIEND vs, JOHN DOB- 
SON AND OTHERS. 


The act of Assembly of 1842, c. 35, does not on a preference to lapsed en- 
ttiesy made since the Ist January, 1836, over junior entries, on which the 
time for the paymentof the purchase money had not expired. . 


This cause was transmitted to this court by consent from 
the Sourt of Equity of Macon county, at Fall Term, 1843. 

The material facts of the case, as .exhibited by the bill 
and admitted by the answer, were these: 

On the 27th of April, 1838, John Dabson, Thomas Milsaps 
and Seth W. Hyait, entered 200 acres of vacant. land in 
Macon connty, and had it surveyed in August, 1839. By 
the acts ‘of 1838, c. 19, and c. 20, they had time for paying 
the purchase money until December 15th, 1841. But’they 
did not pay-it within the extended time ; and by the veneral 
law, Rev. Stat. c. 42, s. 10 & 11, the entry became void, 
and ahy ‘other fierson might enter and obtain a grant. 

On the 27th of August, 1842, Bryson; the present plain- 
n entry of 200 acres, beityg the same land, ora 
lore entered by Dobson and others; and ‘had it 

the 10th of May, 1843, paid the purchase mo- 
e treasury, and took oat a grant on the 10th of 


In 1842, the General Assembly passed-an act, c. 34, ex- 
tending the time to the Ist of January, 1845, for paying the 
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money and perfecting the titles on all.entries made since the Dec. 1843 
ist of January, 1839; with a proviso, “that nothing in the 
act contained shall be so construed as to affect the titles of 
those, who have heretofore ottained grants.for said lands, or 
the rights of junior enterers.” At the same session another 
act was passed, c. 35, “to amend”.the preceding act; where- 
by it-is enacted “that all entri#s made since the Ist day of 
Jan’ry, 1836, may be paid for by the enterers at any time pre- 
vious to the Ist-of January, 1845,” with the proviso, “that 
the same shall not interfere with any subsequent entry, for 
which the purchase money may have been paid.” 

In Jane, 1843, Dobson, Mflsaps and Hyatt, became inform- 
ed of the provisions ofthe acts of the preceding session, 
and, thinking thattfey’ revived their entry, and upon their 
payment of the paltchase money -before the plaintiff, gave 
them the right to grant in preference (o the plaintiff, paid 
the purehase monéy into the “Treasury, and obtained a grant 
on the 4th of July, 1843. At that time the plaintiff had a 
tenant on the land; and, indeed, some of the defendants had 
actual knowledge of the plaintiff’s entry and survey. - The 
persons, to whom the grant of the 4th of July issued, either 
before or afterwards, made contracts for the sale of certain 
interests in the land to the other defendants, Jason L. Hyatt, 
Jesse R. Silver and Joseph: W. Dobson ; and the answérs 
state, that, at the time they were put in, those three Jast nam- 
ed persons and Seth W. Hyatt were the sole claimants. under 
this grant. 

Soon after obtaining the grant; the defendants institated 
an action of ejectment against the plaintiff’s, tenapt and, 
thereupon the plaintiff filed this bill, praying rs mM: 
be declared the preferable entry, and that * 2, her 
hold the legal title ingest for her, and that ¢ ey nay. 
creed to convey it to her, and, in the mean fime 
junction. 

The cause was set for hearing upon the bill, @ 
exhibits, and transferred to this court. 


Badger for the plaintifl. 
No counsel for the defendant. 
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Rurrin, C. J. The court thinks, that the plaintiff is 
entitledto a decree. By the law, as it stood before 1842, 
she would undoubtedly be thus entitled. ‘The entry under 
which the defendants claim, lost its efficacy on the 16th of 
December, 1841, having then finally lapsed. The land, be- 
ing thus vacant, was entered by the plaintiff in August, 
1842. ‘The law allowed her until the 31st of December, 
1844, to pay the purchase money ; and, upon her doing so, 
it assured her that she should have a grant-upon application 
in due time. ~'S‘he entry, if not a contract with the State, 
strictly speaking, at the least creates an inchoate valuable 
interest, sustained by a statute and the guaranty of the pub- 
lic faith. That interest, if the enterer performs the condi- 
tions imposed by law, no authority can justly take away or 
deny. From considerations of indulgence to the citizens, 
and from motives of policy in having all the land appropri- 
‘ated as soon as possible, the Legislature has often relaxed 
the strictness of the terms as to the time of payment and in 
other respects, so as both to prevent subsisting entries from 
becoming lapsed, and to revive some already lapsed. But it 
is manifest, that there is neither justice nor propriety in re- 
viving an expired entry, to the destruction or prejudice of 
another duly madé and subsisting, and ip due progress to be 
consummated into a legal title. Itis not to be presumed 
that the Legislature intended to interfere between entries in 
those States ; because such interference cannot be necessary 
to the pnblic interest, and must be to the prejudice of pri- 
vate right. It requires the strongest language and clearest 
intent, to authorize such a construction of a statute, as would 
produce such an interference. When a lapsed entry is re- 
vived, there is a proviso tacitly implied, if not expressed, 
that another right. then subsisting shanld not be made void 
or impaired. ‘This is the more reasafmble, when a fair and 
just odlition can be given to the law by applying it to the 
rights@f-the public and not those of individuals. For ex- 
ample, when the entry lapses and the land reverts .to the 
State, the same person cannot re-enter it within twelve 
months, though other persons may immediately. <A remis- 
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sion of that forfeiture or a dispensation from that disability Dee. 1843y 


affords scope enough for the enactment extending the time for 
completing the title. ‘The State says, she willarot insist of 
forfeitures and disabilities, which she imposed for her own 
policy, and for the like reason relaxés ; and, therefore, that a 
person, who entered land and faited ‘to pay for it, and, con- 
sequently is not entitled to it against the State, may yet pay 
for it and have it. That is the legislative purpose in the 
enactments of this character. In waiving those penalties, 
as a bounty to those who have failed in diligence and punc- 
tuality, an intention cannot be supposed, in effect to inflict 
them on another who has been guilty of no laches, by de- 
priving the latten of the preference to which, before, he was 
legally entitled. ‘The lapsed entry is revived ; but not so as 
to make it an entry, as of its date, and thus.to postpone to it 
a junior entry subsisting at the passing of the act. Against 
another subsisting entry,.one that has lapsed is revived as of 
the date of the statute by which it is revived. ‘The lapsed 
entry is itself the junior entry in point of equity and a just 
construction of the law; and an entry, in full force at the 
time of passing the reviving act, if perfected in due time, is 
the preferable one. Such we should conceive to be the con- 
struction, if there were no savifg in favor of junior enterers 
in the acts on this subject. 

But the Legislature has been careful that this should not 
be a matter of labored construction ; ‘for in all the acts on 
this subject, and they are numerous, there are, through abun- 
dant caution, provisos, saving existing rights, expressed. 
more or less clearly. ‘There are so many acts of this sort 
and with such provisos, that the principle may be considéred 
as thoroughly incerporated into our legislation, and, there- 
fore, that there was ugeintention to abandon it in the acts of 
1842. If the lengua of those acts be not so explicit as 


those made before them, it would yet be a judiciab@tty, as 
far as possible, to interpret-them in conformity with Ue body 
of the laws upon this subject, as conservative. of existing 
rights, The proviso in the 34th chapter expressly protects 
“the rights of juniof-enterers ;” which includes all junior en- 


Bryson 
v 


Dobson. 
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Rec. 1843. terers, whether they had then paid the. purchase money or 
~ not. - Thenext chapter, (35) has a proviso somewhat differ- 
et in poi of form. It is, “that the same shall not inter- 
fere with any delinquent entry, for which the purchase mo- 
ney may have been paid.” Upont these words the argument for 
the defendants is, that those entries only are saved on which 
the purchase money had been paid at the passing of the act ; 
and that all others, whether lapsed-or not, are put on the 
same footing, and, therefore, that the enterer who paid first 
after the act, has the preference. - We have already seen, 
that such an enactment would be unjust, as far as it depriv- 
ed one of the parties of his prior right. And we do not 
think that there is a necessity for receiving this act in that 
sense, The argument is just, as applied to two entries, 
which had both lapsed and were both revived by the act. 
As neither could get the land but by that aet, they. stand on 
the same ground, ‘and then the general principle applies, 
tliat priority of time in making payment creates a priority 
of equity. Perhaps the true construction may be, that the 
proviso in the second act looks only to the cases of two 
Japsed entries, on one of which, however, the purchase mo- 
ney had been paid, so as to:make the lapse arise {rom not 
completing the title by taking a grant. . This constrnction 
is suggested by several considerations. This chapter is to 
‘* amend” and not to “repeal” the preceding chapter in any 
part; and both were passed at the same session. ‘They are, 
therefore, to be considered but parts of the same statute, and 
to be construed so as to render all the provisions consistert. 
The object of the-second act, then, was not to change the 
enactments of the first, as to any cases within the first, 
‘Those were entries made in 1839 or after; as to which the 
34th chapter provided, that the rights of junior enterers 
should be saved, and necessarily medfit junior enterers, from 
whom the purchase money was not then payable, and who 
should. pay it elterwards in due time. That fully provided 
for the case of an entry Subsisting at the time of passing the 
act, and no. further saving was needful, for it. Now, the 
3oth chapter in the first clause only alters the enactment of 
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the preceding chapter by enlarging “the time, not prospec. Dee. ole ™ 
tively for the payment of the purchase money, bit retros- ~ Soom 
pectively as to the date of tlie entry. They both fix the Istof — v 
January, 1845, for the payment of the money; but the first Dees, 
only takes in entries made after the Ist of January, 1839, while 
the other goes back to the Istof January, 1836. Thus, every 
case, to which the 35th chapter can apply in its first clause, 
and which is not fully provided forin the otKer’ chapter, i is 
a case, in whiclr both of the conflicting entries must necessa- 
rily*be lapsed ; being entries’ between. 1836 and 1839,~ ou 
which the latest day of payment, according to previous 
acts, was December 15th, 1841. The ‘proviso of the 35th 
chapter, must, therefore, in -reason be limited to the cases 
within its own enactments; which, we have seen, are .not 
cases in which one entry was lapsed and the other subsist- 
ing, but are cases in which both entries were lapsed. This 
comports well, too, with the language of the proviso, speak- 
ing of an entry, “for which the purchase money has been 
paid ;” which naturally implies, that the purchase money 
had become payable. Now, between lapsed entries, on one 
of which the purchase money had been paid, but the enterer 
neglected to perfeet*his title, the rule of justice is obvious, Sa 
which gives to that one a preference. So between lapsed eft+ * 
tries, on neither of which the purchase money had been”,,*< -. 
paid, when the act passed, it is plain that he, who first paysy.. he 
whether on the younger or oldér entry ought, to be prelerea 
There can be no other Tule; because they alike owathe 
privilege to the bounty of the State, and both were revived 
at the same time as well as “by the same means. They 
stand, therefore, as if made simultaneously; and the right 
must be determined by the greater or less degree of diligence 
in completing the title; 

But upon an entry, on which ‘the purchase money had. 
not become payable in 1842, the Legislature could not fave 
méant, that the putcliase money should have been paid at 
that time, in order to preserve its preference over a lapsed 
enfry. Hence, at all events, if the proviso to the 35th chap- 
ter can be considered’ as embracing subsisting as well as 
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— 1843 Japsed entries, the time referred-to in the words, “ may have 
~~ been paid,” ie not that of passing the statute, but must be 
that which is limited as the périod, within which the pure 
‘chase mouey must be paid. A lapsed entry sha!l not “inter- 
fere with a& subsequent entry, for which the purchase money 
may have been paid; ” not may have been. paid now, but 
thay hay@ been paid in in due time. “If not so paid, then 
the’ entry, ounce lapsed but nowevived, is to hold good ; but 
if it shall have been so paid before the expistation.of the time 
given by law forits payment, then the older-entry onceex- 
tinct, must remain so. Here such payment was, made by 
the plaintiff, and therefore she is entitled to. the land. De- 
cree a conveyance accordingly, with costs. ; 


& 


Per Curiam, Decree for the plaintiff. 


JOEL F. MOTLEY we. ALLEN JONES & OTHERS: 


Petsuns, who share in the profits of a concern are liable as partners to a third 
Person ; but as between themselves ‘Gay are only liable according to their 
particular contract. 


‘This cause, having been set for hearing, was by consent 
. traysferred from Caswell Court of Eqnity, at Fall Term, 
184%, to the Supreme Court. 

The pleadings exhibited the following facts: +The defen- 
dants, Jones, Anderson, & Co, brought an action at law a- 
gainst the plaintiff, Motley, and the defendant, Cobh, fora 
balance due for the price of manufactured tobacco, sold to 
Motley and Cobb as copartners, and the plaintiffs at law ob- 
igiged judgment for the sum of $982 29. 

Motley then filed this bill against the plaintiffs at law and 
Cobb, and therein charged, that the tobacco was not sold to 
Motley and Cobb, but was put in as stock by Jones, Ander- 
son, & Go., in a pannership, consisting of Jones, Anderson, 
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& Co., the plaintiff, Motley, and the otherdefendant, Cobb, Dee. isae. 
upon these terms: Jones, Anderson, & Co. who were Manu Vocley 


facturers in Danville in Virginia, were to furnish, at reason- 


v 


able prices, any quantity of tobacco, that could be disposed 4 


of, and ship it to Motley and Cobb at Mobile, where it was 
to be sold by Cobb, and, out of the proceeds of Jhe sale, the 
prime cost was to be paid by.Jones, Anderson & “Co. in the 
first instance, and then, aftegtdefraying experises, the residue 
was to.be divided as profits, one third to Jones, Anderson 
& £o., one third to Motley, and the other third to Cobb, 
The bill further states, that Cobb received-and sold the to- 
bacco, sent under the agreement, by Jones, Anderson & ‘Co. 
and made to them considerable payments, leaving, however, 
the balance still due of the original price, which was recov- 
ered at law by Jones, Andersoh & Co., and that Cobb wasted 
or lost the other effects of the firm, so that the said balance 
is a clear losspand, therefore, ought to be borne equally by 
the partners, in preportion to their said shares of the profits. 
The bill then states, that Cobb is insolvent and has abscon- 
ded, and that the plaintiffs at law were about to raise the 
whole amount of the judgment from the present plaintiff. 
The prayer is, for a discovery ot the partnership agreement, 


that an account may be taken and the loss adjusted between ~, , 


the several parties, and in-the meantime for an injunction, 
Upon the bill an ‘injunction was granted for one half. of 
the recovery at law. ; 1. 
Cobb did not augwer, and the bill is taken pro confesag ° 
against him. Jones, Anderson & Co. deny the alleged’ part. 
nership altogether, and say, that the transaction was an or- 
dinary sale to Motley and Cobb at agreed prices, to be paid 
at particular days named. They admit, that, in conse- 
quence of Motley and Cobb expecting to sell large quanti- 
ties of tobacco in Mobile, they agreed to let the article goat 
low prices, in consideration of the agreement, on the pag 
MoiJey and Cobb, that,.in addition to the invoice prices of 
the tobacco, those persons were to pay Jones, Anderson.& 
Co. one third part of the nett profit of the adventure, afier 
deducting the cost of the tepeaeo and_all -incidental expen- 


fo 
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Dec. “1843 ses ; of which third part of the profits, the defendants say 


“ae they have received nothing. ‘The answer states positively, 


v 


that theagteement was, that the price of the tobacco was to 
be paid to these defendants by Motley and Cobb at all e- 
vents, and that the only concern they had in the profit and 
loss.on the transaction was, that, if there was a profit, they 
should be entitled.to one third of it, as an addition to the in- 
voice prices of the tobacco soldby them. __ 

Upon the answer, the injunction was dissolved. The 
plaintiff then replied and proceeded to take proofs ; and. af- 
ter these were completed th® cause was transferred to this 
court. 


Morehead for the plaintiff. 
No counsel for the defendants. 


Rurrrn, C. J. The proofs are all on the side of the 
plaintiffs, and consist of declarations by one‘of the firm of 
Jones, Anderson & Co., as to the terms of the agreement. 
But they do not vary the case made in the answer, as they 


are all consistent with the account given therein. 

- But it has been contended for the plaintiff, that according 
to the answer itself these parties were partners, and conse- 
quently, that they must bear the losses equally. They 
were, no doubt, partners, as they shared in the profits; which 
gave each an iuterest in the whole. And each was certainly 
liable to third persons upon any partnership contract. But 


“as between themselves, though partners, their right to 


profits, and liability for losses, depend upon the agreement 
they made, Partners do not necesSarily bear losses equally, 
more than they are entitled to the profits equally ; but that is 
regniated by the contract. Here the plaintiff says, the tobac- 
co was to be paid for out of the proceeds of sale; which 
would make the payment depend on the success of the ad- 
ventnre. But the answer denies that ; and says that Motley 
and Cobb’ bought. it and were to pay for it at all events, 
whether it sold for more or less—though, if it sold for more, 
then Jones, Anderson & Co. would be entitled to one third 
of thé excess, after paying other expenses. The plaintiff, 
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therefore, has no claim oh Jones, Anderson & Co. for con- 
tribution to the loss arising from Cobb’s mismanagement or 
unfaithfulness ; and the bill must be dismissed gto them 
with costs. And as the bill does not seek an account of the 
partnership, as existing between the plaintiff and Cobb a- 
lone, it is dismissed as to him also, ‘ » 


Per Curiam, Decree, accordingiy. 
>. 


MARCUS T. C. KENNEDY & AL. vs. ROBERT PICKENS & AL. 


Where an administrator, being about to leave this State, deposits the assets of 
the estate with a person, in trust that he will pay the next of kin of the in- 
testate, the sureties of such: administrator, against whom recoveries have 
been effected by any of the next of kin, have a right to call upon this trus- 
tee for an account of the assets so received by him, and to be subrogated te 
the rights of such next of kin, as have made them responsible. 


This cause was transmitted for hearing to the Supreme 
Court from the Court of Equity of Mecklenburg County at 
the Fall Term, 1843. 

The facts appearing upon the pleadings and proofs are 
fully set forth in the opinion: delivered in this court. 


Alexander for the plaintiff. 
Caldwell for the defendant. 


Dantet, J. The bill states, that the defendant Robert 
Perkins was appointed administrator of the estate of Wil- 
liam Perkins deceased ; that the plaintiff, Dogharty, and 
and the intestate of the other plaintiff, were his sureties to 
the administration bond ;. that the administrator received as- 
sets to the amount of $1105 28: that there were no debts 
owing, or, if any, they were of small amount. The bill 
further states, that the administrator removed to the State of 


Tennessee in the year 1829 : but, before doing so, he depos- 
ited in the hands of Charles W. Harris, the other defendart, the 
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Dec. 1843. whole of the assets, under the express agreement and in 
y Wust, that he should pay thesame to the next of kin of the 
” intestatiy that the nett amount, after deducting the admin- 
istrator’Seommissions, was $1068 30. The bill states, that 
Harris failed to comply with his agreement, and that the 
plaggtifis were sued on the administration bond by the next 
of kin of the intestate, and that a judgment was had against 
them for $661 34. In consequence of some payments 
which had been before made by Harris to the next of kin, 
the judgment against “> was reduced at April 
Sessions, 1840, of Meckleff®tirg county court to $652 83. 
This sum was paid by the plaintiffs: Dogharty paid $85, 
and Kennedy the residue of the said judgment. The plain- 
tiffs state, that they have called on Harris and demanded 
payment of him out of the assets left with him as before 
stated : that he has refused to comply, but he promised to 
arrange it in some way ata future day ; that Harris knew 
of the suit against them and was notified to attend the -clerk 
of the county court in taking the accounts. ‘I'he plaintiffs 
pray a decree for an account, and that the defendants be de- 
creed to repay to them the monies which, as sureties, they 
have been compelled to pay. 

The defendant Harris answers, and admits that the plain- 
tiffs were the sureties to the administration bond of Robert 
Perkins, as stated.in the bill: but he denies that he received 
of the administrator $1104 28, nor did he enter into the a- 
gieementas alleged. He says, that he received notes of the 
administrator to the amount of about $900, with the under- 
standing, that he was to pay certain of the next of kin of 
the intestate their shares, and that the administrator furnish- 
ed him with a list of their names, which he has ready to 
produce. That he has already done and paid more than he 
obliged himself to do; that there was no trust or agency on 
his part, to pay mote than as aforesaid. He says that. the 
administrator retained of the estate $200, and a negro man 
named Jack. ‘That to prevent litigation, he, has paid four 
other of the next of kin not mentioned in the aforesaid list, 
namely, William and Robert Walkup, and Israel and John 
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Davis. He says, that if he was to pay all of the next of kin, Det. 1848. 
he should considerably exceed the ainount of moneys left in “Kennedy 
his hands by the administrator. bd 

The answer of Harris is replied to, and the bills taken P icons, 
pro confesso as to Robert Perkins. 

Two witnesses. have been examined by the plaints. 
Mr. Oats, the clerk of the County Court of Mecklenburg, 
states, that Harris admitted. in his examination before him, 
that he had received of Robert Perkins, the administrator of 
William Perkins, all the ve of said estate: and that 
he had agreed to pay to distribfffees the amount that they 
each were respectively entitled to; he said, that he had gone 
on paying them until he was tired, and that he had refused 
to pay auy more of them. Robert Walkup deposeth, that 
the defendant Harris requested him to notify ail the distribu- 
tees, who had any demands against the estate of William 
Perkins to meet him on a particular day at the town of Char- 
lotte to settle with them. From a transcript of the record 
of the suit against the plaintiffs as the sureties on the ad- 
ministration bond of Robert Perkins, we are Satisfied that a 
judgment was recovered against them for $661 34-and costs, 
on the relation of the representatives of two of the sisters 
as next of kin of William Perkins, deceasedjmamely, 
Margaret Walkup and Martha Davis; and that utions 
issued on the said judgments, which have beéh returned sat- 
isfied. 

Therefore we are of opinion, that i in this court the plain- 
tiffs are subrogated to their rights, and that they are entitled 
to a decree for an account. against the defendants. Upon .ta- 
king the account the defendant will be charged with the as- 
sets he got from Robert Perkins, and credited with such sums 
as hé may have paid to the next of kin. 


Per Curiam, Decree accordingly. | 
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JANE.C. WARD vs. BRYANT H. AND JOSEPH B. GRIFFIN. 


It ig in general no objection to a witness that he is the agent of the party who 
him—more especially is it no objection when the object of his evi- 
dence is to prove the payment of money by the principal to himself. 
“—- 


Cause transmitted from the Court of Equity of Washing- 


ton county, at Spring Tegg, 1843. 

It appeared from the cae in 1835, the plaintiff by 
her agent Thomas S. Armistead, sold to the defendants a 
tract of land and agreed to convey the same. in fee, at the 
price of $800; payable in three equal instalments of $266 
663 on the Ist of January of the years 1836, 1837 and 
1838. The defendant entered into possession and in March, 
1836 paid $221 18 in part of the first instalment; and, as 
the plaintiff alleges, the residue of the purchase mofiéy and 
interest remains unpaid. The bill was filed in Angst, 
1841, and states that the plaintiff had executed a deed and 
tendered it to the vendees and demanded the payment of the 
balance due, which they refused and prays a décree for spe- 
cific performance.. 

‘Thegirer admit the contract and: insist that only the 
last instalment of $266 662, that fell due in 1838, remain- 
ing unpaid; and state that the plaintiff had so admitted re- 
peatedly, and had executed a deed, anil offered to deliv- 
er it upon payment of that instalment and interest; and 
the defendants submit to receive the deed and pay that sum 


and interest. , 
The only dispute between the parties being as to the pay- 


ments of parts of the purchase money, it was referred to the 
inaster to enquire what payments had been made and to 
state the sum due.to the plaintiff upon the toot of the con- 
tract: And he made @ report in conformity to the bill, find- 
ing only the ou@ payment of $221 18 in March, 1836, and 
the amount due the plaintiff for principal and interest up to 
the Ist of January, 1844, to be $828 25. To this report the 
defendants took several exceptions varying in form, but all 
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in substance insisting, that the report is not supported-by the Dee 1848 
proofs, but is againstthem. The particular grounds for the Wand 
exceptions will be found i in the opinion of this Conpt: ¥ 
Griffin. 
Iredell for the plaintidl. 


J. H.- Bryan for the defendants. > 


Rurrin, C.J. The court has examined the evidedil; ** 
and has no hesitation in concurring in the opinion of. the’ * 
master, 

It appears, that, at the time 7 aay was made r the 
plaintiff, Thomas S.. Armistead also sold to the defe tsa 
piece of land belonging to himself and Robert Armistead; 
and that payments were made by the defendants fo Thomas 
S. Atmistead as the common agent of al] the vendors; and 
that he divided the sums received from.time to- time among 
the ae in proportion to the amoynt of their several 
debis. "In that way the plainfiff received from Mir. Armis- 
teadithe sums due to her in January, 1836 and 1837. After- 
wards a settlement took place between the defendants and 
Thomas and Robert Armistead, in which the latter gave the 
Griffins credit on the debts to. themselves for only their 
shares of the several payments, after applying rateable parts 
thereof to the satisfaction of the plaintiff. le 
dants insisted that the money should not be thus applied, and 
that they had intended the payments tg-be exclusively on 
the debts to Thomas and Robert Armistead, and not on that 
to the plaintiff, except as to the first payment of $221 18, be- 
fore mentioned. And the matter was then so settled, by ap- 
plying all the payments to the debts to the Armisteads ; and 
the present plaintiff sccordingly accounted with them and 
repaid to them the sums she had before received. 

While the money was in the plaintiff’s hands, as pay- 
ments to her, and before she knew that the dants raised 
an objection to the application of any part r debts, the 


plaintiff mentioned, and also upon her exémination asa 
witness stated, that she had received the two'first instalments 


for the land, and the third was all that remained unpaid; and 
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Dee. 1843 npon those declarations alone, the defendants rely as evi- 
~ Warg dence of the payments claimed by them. 
v It is plain that the defence is neither founded in law nor 
Griffis truth, The declarations of the plaimtii® were, at the time 
they were made, perfectly true, as the plaintiff had every 
_ Teason to think. But subsequent occurences, and*those at 
stance of the defendants themselves, changed the state 
altogether, and made those payments, which the 
Pthonght were made to her, payments to other per- 
the plaintiff, in et? } with the direetions of 
: paid overt money t pe Con. 
it is no longer a. payment to her. 
; Wit is said, that the payments, after having bie ‘birce 
appilied by the plaintiff, cannot be rejected’by her. Certain- 
ly not by her alone; but all the patties concurred’ tothenew , 
application in this instance, 
{t has also been objected, that Thomas S. Arm is 
not “competent as a witness, as “he was the plaintiff’s’ agent.” 
But that relation does not generally affect the competency ; : - 


and certainly cannot do it here; since the object of his evi- ’ 

dence is not to discharge himself by proving a payment 

by him for or to his principal, but to charge himself, by ‘ad- 

mitting syne frem his principal to himself for and on’ 
t 


actount of the debt to him from the defendants. 
The exceptions must be over-raled, and the report confirm- 
ed ; and decree for the plainuff, with costs. 


Per Curiam, . Decree accordingly. 
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‘ 


JOAB PARK’ 4OSEPH SPURGIN, ADMR. &c. 


On a ynotion to dissolve an ction, every thing is to be presumed agaitst Dec. 1843 
the defendant, in respect of any matter, to which he could answer 
and has net so answered. P 

A court of Equity will not support an injunction against an und 
or, who has established his debt at laws merely upon the ground , A 


were other transactions between the which, 
be a money * to the ing the j 
A nce will against in an ii 


tits d fromm syppressions on 
within the plaintif’s knowledge. , _ 


‘This was an appeal from an interlocutory ‘order, inal in” 
the Court of Equity of Rando)ph County at Faft Term, 
1843, his honor Judge Maniy Presiding, dissolving thé in- 
janet hich had been obtained in this ‘case. 

_ The bill states, that George Hoover in his life-time insti- 

* tated fouractions atlaw on bonds and accounts against the pres- 
ent plaintiff; that Hoover died pending the sufts, and that 
Spurgin, as'his administrator, revived them, and in tong 
ry, 1843, obtained judgments ; in one of them, for $21; 
another, for $199; in the third, for $270; and i in the fount, 
for $400, 

The bill further states, that in 1837 Parks and Moser 
were’ partners in a contract for carrying the mail in coaches - * 
between Raleigh and Salisbury; and that they purchased 
the original stock at $200 ; of which the plaintiff placed’ 
the greater part in the hands of Hoover: that, besides; the- 
plaintiff purchased twelve or fifteen horses for the line, 
. bonght harness; paid drivers and othet expenses, and in per- 

% -sdlt aupetintended the line: that Hoover kept a tavern on 
Vie route, which was a stage house, and that he received con- 
siderable sums of money from passengersfor their fare, as 
shewn by waf-bills: that Hoover was riff of Ran- 
dolph County and collected on execution a debt for $340, 
which one Love owed the plaintiff, and, by agreement be- 
tween them, was to apply it . the pirpeses of the stage line, 
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Dee. 1843. ont of which the plaintiff was to be reimbursed: that 


Parks 
v 
® purgin. 


~~ Parks and Hoover borrowed from one of the Banks the sum 


of $2000, on their joint note, and, received, each, one half 
thereof ; but that the plaintiff paid at least two-thirds there- 
of out of his own funds, and was to have credit adqaeding.- 
ly in their co-partuership accounts. 

The bill then states, “ that in the course of theyear 1838 
thé plaintiff took theentire stage line to himself; but the 
matters of said partnership have never been closed or set- 
tled ; and that said Hoover, on an-account being taken of 
the partnership, wi!l be largely indebtedto the plaintiff, and 
to an amount equal to the four judgments recovered against 
him: That the estate of Hoover is insolvent, and that his 
administrator, notwithstanding, is endeavoring by execution 
to compel the plaintiff to pay the. judgments, and at the 
same time refuses t@ come-to any settlement of the partner- 
ship, although the sum due thereon to the plaintiff wi be a 
total loss, unless he can have the benefit thereof by way of 
deduction from the.judgments at law.” - The prayer is for an 
account of the partnership, and that the plaintiff may be al- 
lowed the sum due him thereon as a credit to the judgments; 
and, in the mean while, for an injunction. 

The answer states, that thedefendant has nv personal know!- 
edge or particular infbrmation of the dealings between his in- 
testate and the plaintiff; but that he has been informed and be- 
lieves, that they were at one time partners in transporting the 
mail, as stated in the bill—but upon what terms, or what sums 
were received or paid by either, and the true condition of theac- 
counts between them, -the defendant says, he knows nothing 
of his own knowledge ; though, as to his information and 
belief, he states, that he has heard and has good’ reason to 
believe, that upon a fair settlement of the said partnership, 
the plaintiff would be largely indebted to Hoover. 

‘The answer then states, that, besides the suits in which 
the judgments, mentioned in the bill, were rendered, there 
were pending between the parties several others; among 
which was one brought by Parks against Hoover for oue 
half of the debt of $2000, to the Bank, which -Payks alleg- 
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ed he had paid for Hoover, and two others by Parks for Dec. 1843. 
money which he alleged Hoover owed him on account of | 
sums received by the latter from passengers or for the pro- 
ceeds of some of the property belonging to the stage line: 
That byan agreement: between Parks and Spurgin all the 
suits fiad been referréd to the arbitrament and award of 
three persons, who had heard the parties and their witnesses, 
and after a full investigation of all the matters in controver- 
sy and allowing all payments, set offs and dedgetions prov- 
ed, made their award in favour of Hoover's estate for the 
several sums, for which. the judgments mentioned@bin the 
bill were taken, and also for $275 99 more, for which Hoo- 
ver had not brought suit; and that they awarded, that noth- 
ing was due to the present plaintiff in any one of his ae- 
tions, except the sums for which -he had credit on the de- 
mands of Hoover against him. The answer states that be- 
fore the arbitrators it was proved by several witnesses, that 
the plaintiff, Parks, had repeatedly declared, -that the terms; 
upon which the partnership was dissolved, were, in sub- 
stance, that Parks was to take all the property of every kind 
belonging to the line, receive all the moneys due, and pay 
all the debts, and that Hoover was to be discharged from all 
liability to Parks or any other person: which statements the 
defendant avers he believes. The answer also states, that 
the plaintiff has never exhibited any account of the partner- 
ship, nor made any statement, from which it could be seen 
what he claimed thereon, or how he wished to have the 
same settled : from which circumstances, and the’ proofs be- 
fore and investigations by the arbitrators, the defendant says, 
that he verily believes that the award was not only honest- 
ly made, but that it determined justly and truly the rights of 
the parties. 

Upon this answer and on the motion of the defendant the 
injunction, which was granted on the bill, was dissolved ; 
and from that order his Honor allowed the plaintiff to ap- 


peal. 


Mendenhall for the plaintiff. * 
Winston for the defendant. 
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Dec, 1843. Rurrin, C. J. As the answer is silent upon the charge 


Parks of the insolvency of Hoover’s estate, we assume it as estab- 
v _ lished, for the purpose of the motion to dissolve the injunc- 
Spurgin tion. For, in this stage of the cause, every thing is to be 
presumed against the defendant in respect of any matter, to 
which he could answer directly and has not so answered. — 
Though some of the suits at law, brought by the present 
plaintiff, were for demands, which he states in the bill were 
items in the partnership accounts, yet there was no suit di- 
rectly on the partnership dealings: and as: only the suits 
pending between the parties were referred, the award does 
not, therefore, conelude the parties on the point ofa settlement 
of the partnership. The plaintiff would therefore be enti- 
tled to come into this court to have the benefit of the equita- 
ble set off of the sum due hin on the partnership, if any: 
and, especially, in the case, which we here-take for granted, 
of the insolvency of the plaintiff at law. . But we age not 
satisfied, that the plaintiff is entitled to any.such set off. It 
is not sufficient, that he should shew. that there have been 
transactions between him and the other party, on which, pos- 
sibly, a sum of money may be coming to him. Upon a bare 
possibility of that sort the Court onght not to tie up an un- 
doubted creditor, who has established bis debt at law, from 
reaping the benefit of his recovery. The present plaintiff 
says, that there was a certain partnership between himself 
and the defendant's intestate, which was dissolved in .1838, 
but has never been settled, up to 1843: and upon which, if 
settled, a large balance will be due him, the plaintiff. This 
result the defendant, who is an administrator, cannot deny 
positively, beeause he says he has no knowledge of his own 
upon the subject. But he denies it as far as an honest man 
can deny it: which is upon his information and belief. And 
he states the sources and particulars of his information, so 
that it may appear whether his belief, deduced therefrom, be 
fair and reasonably entertained. ‘The answer does not.aver, 
that the partners actually came to an account and that a bal- 
ance was found due to Hoover: but it states, that, in the 
course of a judicial investigation, credible witnesses proved, 
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that the plaintiff himself said that they had: dissolved Dec. 1843, 


upon terms, which, of themselves,-imported that Hoover 
owcd nothing on that trahsaction. . The fair meaning of the 


Parks 


v 


statement is, that’ Hoover simply retired from the firm, giv~ SPu"e™- 


ing up any thing he may have advanced. and leaving Parks 


to pay for all the property and to have it. And the answer 
further states, that, if such settlement had not really been 
made and an account were taken, the defendant from infor- 
mation.believes the balance would be-found due to Hooyer, 
and not to the plaintiff. We do not see, that more could 
have been expected in an administrator’s answer; and it 
strikes us as making a candid statement upon the material 
points, and, as fully as it could, denying any sum to be due 
to the plaintiff, and as entitled to more credit in that respect, 


than if the denial had been Jess scrupulous and moce per- ‘ 


emptory. But the answer does not constitute the entire 
case against the plaintiff. Much more is to be inferred 
from the.vagueness of the statements of the bill, and from 
its suppressions on matters peculiarly within the plaintiff’s 
knowledge. It merely states a partnership to transport the 
mail: but as to the tetms, the capital and how much each 
was to advance, or what personal services to render, or how 


share the profits, there is not a word in the biil. Then it 


states, that the next year after the business began, the plain- 
tiff took all the partnership effects to himself: but at what 
price, when or how payable, or upon what other terms is 
whully suppressed. How are the accounts of such a partner- 
ship to be taken? ‘There is nothing to begin with : though 
the plaintiff, as the surviving partner, is the person best, and, 
perhaps, alone capable of furnishing the requisite data for 
the action of the court. Besides all that, the bill does not 
even undertake to account, why, when there was so much 
litigation between the plaintiff and Hoover, in his life time, 
the plaintiff did not then file his bill for a settlement of the 
partnership, if it had not been settled, or why he did not 
propose to the defendant to include it in the reference, if he 
thought he could make it. appear that any thing was coming 
to him thereon to cover the recovery that would be made a- 


* 


e 


. 
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Dec. 1843. gainst him on other demands, We find, indeed; that the 


Parks Plaintiff had brought some of those actions at law for de- 


‘ y mands, which the bill now states to have been partnership 
Spurgin. transactions. Upon the whole case we must say, that it wears 
the aspect of asuit, not to get an account, but to get an in- 
junction for the time being ; and, therefore, that there is no 
error in the decree. This will be accordingly certified to 


the conrt below. ‘ 
The plaintiff must pay the costs in this court. 


Per Curiam, Ordered accordingly. 





Tue Honoraste WILLIAM GASTON, one of the 
Judges of this Court, died on the twenty-third day of Janu- 


ary, 1844, during the term of the Court, in the sixty-sixth 
year of his age. 














“IN THE SUPREME COURT 


yo woRTw GNA. 
Sa 


s Tuurspay, 25th January, 1844. 

On the opdiiiog of the Court, the Attorney General rose 
and said : 

The request of my brethren in attendance at this term, 
makes it my duty to inform your Honors of their proceed- 
ings, on hearing, to them, the afflicting intelligence of the 
death of the Hon. W1iL1am Gaston, your associate on the 
Bench of the Supreme Court of the State, and to ask that 
the same may be placed on the minutes of the Court. 

Judge Gaston, at the meeling of the Court, had every 
appearance of health ; giving to the community a confident 
expectation that his services would be prolonged, yet for 
many years: Our hopes are at an end—the calamity is su4- 
den, unex overwhelming! It hath pleased a merciful 
Providence. rt his existence. On Tuesday, Judge 
GasTON } rt—in health—went through a case 

ing clase stant application. His notes demon- 


bck, in the evening of that day, his death was 
1* the members of the bar, and the officers. of the 


I cannot speak of Judge Gaston ashe deserves to be 
spoken of. His Ed is on the lips of the whole country. 


The force of his example will perpetuate his praise. 

The ways of Heaven, how unsearchable are they. To 
tec: us our nothingness, as well to wean us from life—our 
mo ful citizens, our nearest relations, and our dearest 
friends}*afé snatched away, impelling us to rely only on 
Him, who pervadeth and sustaineth all things. 


* 
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Dec. 1843. You, Sir, know, (addressing himself to the Chief Justiec,) 
the manner of his death. Sorrow often produces its 
lation. I was present when Judge Gastron died. he* 
lived constantly mindful of the grave, I have no doubt. ‘Phe 
evening before he Jeparted this life, in conversation with’a 
friend, he mentioned that death had to him no terrors—that' 
the years he had numbered, were but so many steps in the 
completion of the journey assigned him by his Master, and 
that he rejoiced that his armor would soon begput off. Up 
to the moment of his dissolution, his mind was cheerful—en- 
tertaining, and instructing his friends on moral subjects, his 
last sentence impressed upon them the absolute necessity, to 
efiable us to be either useful here, or happy hereafter, of an 
abiding belief in a Being, present every where, knowing the 
intent, and understanding the imagination of the heart— 
who is Almighty, bringing man into judgment after death, 
rewarding him for his deeds, Before his voice had died on 
the ear—*he was not!” “He has gone to his rest !” 

The Attorney General then presented and read the follow- 
ing : 

At & meeting of the Members of the Bar.of the Supreme 
Court of North Carolina, held at the Court Room in the 
Copitol, on Wednesday the 24th Jan. 1844: ~ 

On motion of Mr, Henry, the Hon. William A. Graham 
was called to the Chair, and Charles Manly, Esq, ined 
Secretary. The Chairman announced that the was 
called, in consequence of the sudden death, te 
of yesterday, of the Honorable Wiit14am Gaston, one of 
the Judges of the Court, and to take such action as this mel- 
ancholy event rendered proper. And thereupon, on motion 
of the Hon. Mr. Strange, Mr. Badger, Mfg/Henry, Mr. Man- 
ly, Mr. Bryan, and Mr. Mordecai, were appointed a Commit- 
tee to consider and report to the meeting, the action proper 
to be taken thereon. Mr. Badger subsequently reported 4fom 
the Committee, the following Preamble and Resolutions: 

This meeting of the Members of the Bar of the Supreme 
Court have learned, with profound grief, the melancholy and 


, be 
—f 
cts 


i. 
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totally unexpected bereavement, which the Court and the Dec. 1843. 
Country have sustained in the death of the Honorable W11-~ 
LtrAM"Gaston. Struck down suddenly by the hand of God 
in the midst of his judicial labors—dying, as he had lived, 
in the enlightened and devoted service of his country—en- 
dued by learning and adorned by eloquence, with their 
choicest gifts—enobled by that pure integrity and that firm 
and undeviating pursuit of right, which only an ardent and 
animating religious faith can bestow and adequately sustain; 
and endeared to the hearts of all that knew him, by those 
virtues which diffuse over the social circle all that is cheer- 
ful, refined and benevdi@fit, he has left behind him a rare and 
happy memory, dear alike to his brethren, his friends@nd 
his country. 

While we are conscious of our inability adequately to ex- | 
press our feelings on this mournful oc¢asion, it is yet in some 
degree copsolatory to offer to the memory of our beloved and 
venerated friend, the usual — of affection and peapect. 
Therefore, 

Resolved, That in the death of the Hon. WituiaM Gas- 
TON, late a Judge of the Supreme Court, the Bench, the Bar, 
and the whole people of North Carolina, have sustained a 
loss which ean neither be supplied nor forgotten. 

Resolved, Thatthe Members of this meeting will wear, 
and that they recommend to their professional brethren 
throughout the State to wear, the usual badge of mourning 
ior tHirty days. 

Resolved, That the surviving Judges be respectfully re- 
quested to attend, and that the members of the Bar will at- 
tend, the funeral of the deceased. 

Resolved, That the Chief Justice be respectfully request- 
ed to transmit a copy of these proceedings to the family of 
the deceased, and to express to them the sincere condolence 
of the members of the meeting, in the loss they have sus- 
tained. 

Resolved, That the Attorney General be requested to pre- 
sent these proceedings to the Supreme Court at their next 
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Dec. 1843, meeting, and request that they be entered upon the minutes 
of the Court. 
And the said Preamble and Resolutions having been read, 
were unanimously adopted, and the meeting adjourned. 
WILLIAM A. GRAHAM, Ch’n. 


Cuartes Man ty, Sec’y. 
Whereupon, Chief Justice Rurriy, on behalf of the Court, 


responded : 

The Court unites with the Bar, in lamenting the calamity 
which has fallen on us; and is ready to‘concur in whatever 
may honor the memory of our deceased Brother, or express 
a sympathy with his bereaved familyge 

loss, indeed, is that of the *whole country ; and it 
will doubtless be deeply felt and deeply deplored, by the 
whole country. But to us, who have been connected with 
him here, it.is peculiarly severe. 

Having been closely associated in private intercourse, ‘and 
in the discharge of a common public duty, for the last ten 
years, we have had the best means of knowing and appreci- 
ating his personal virtues, his abilities, his attainments, and 
judicial services. 

We know, that he was indeed a good man and a great 
Judge. 

His assistance, in the discharge of our official duties, is 
cheerfully and gratefully acknowledged by us, who have 
survived him. In our opinion, his worth, as a minister of 
justice, and expounder of the laws, was inestimable; and we 
feel that, as a personal friend, hisloss cannot be supplied. 

The Court directs the proceedings of the Bar to be entered 
on the minutes, and will, in the other respects, comply with 
the requests expressed in them. 


The Court then adjourned. 
kK. B. FREEMAN,,Clerk. 





